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INTRODUCTION. 


I  may  say  that  the  publication  of  these  lectures  was 
an  idea  entirely  of  my  own,  and  that  at  the  time  the 
earlier  ones  were  delivered,  the  learned  lecturer  entertained 
no  intention  of  putting  them  in  print,  and  prepared  the 
same  voluntarily  at  the  request  of  the  Osgoode  Literary 
and  Legal  Society  for  the  benefit  of  those  who  were  so 
fortunate  as  to  be  able  to  hear  them.  I  do  not  know 
that  I  can  better  define  the  respective  positions  of  Mr. 
McDougall  and  myself  in  cormection  with  this  work  than 
by  publishing  in  lieu  of  a  preface  a  letter  received  from 
him,  under  date  D'scember  loth  : — 

My  Dear  Mat^ee,— I  enclose  you  proof  of  the  first 
lecture  1  delivered  to  the  students  under  the  auspices  of 
the  Osgoode  Literary  and  Legal  Society,  having  made 
some  verbal  and  typographical  corrections.  The  short- 
hand report  taken  by  you  is,  I  think,  a  fuithful  transcript 
of  the  lecture  I  delivered. 

I  need  hardly  say  to  you  that,  although  I  have  given 
my  consent  to  the  publication  by  you  of  this  and  other 
lectures  1  have  delivered,  and  propose  to  deliver,  on  Torts 
and  N'.'giigence,  I  do  not  claim  any  originality  in  the  text 
or  material  of  the  lectures.  Prepared  as  they  have  been, 
in  the  midst  of  the  duties  demanded  of  a  busy  professional 
man,  all  I  have  been  able,  or  even  attempted  to  do,  has 
been  to  select  freely  from  well-known  text  writers,  and 
leading  decisions  in  the  reports,  such  enunciation  of  the 
various  principles  as  would,  in  the  course  of  a  short  series 
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of  lectures,  stimulate  the  enquiring  minds  amongst  my 
audience  to  explore  more  closely  the  wide  fields  of  infor- 
mation lying  before  them. 

The  reference  to  leading  cases  in  the  English,  Canacl'an, 
and  AmericJin  Reports*  will  give,  I  trust,  a  more  than 
passing  value  to  your  publication,  and  I  observe  with 
pleasure  that  in  your  industrious  preparation  of  the  text, 
you  have  thoughtfully  added  a  number  of  cases  to  those 
cited  by  me. 

Wishing  you  every  success,  and  trusting  that  the 
lectures  may  prove  of  some  value  to  the  students  for 
whose  benefit  they  have  been  delivered,  and  the  venture 
no  pecuniary  loss  to  yourself, 

I  remain. 

Yours  sincerely, 

Joseph  E.  McDouGALL. 
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I  may  add  that  I  have  endeavoured,  in  extending  the 
list  of  cases,  to  select  those  bearing  most  nearly  on  the 
points  discussed,  and  hope  the  publication  may  meet  with 
the  approval  of  the  students,  for  the  furtherance  of  whose 
interests  they  now  appear.  It  is  my  intention  to  publish 
the  series  of  lectures  already  delivered,  and  intended  to 
be  delivered,  by  Mr.  McDougall  on  the  subject  of  Negligence 
this  winter — the  lecture  on  Torts,  being  merely  an  intro- 
ductory one.  These  lectures,  when  completed,  will  make 
a  small  volume,  which  it  is  hoped  will  materially  assist 
every  student  who  may  possess  it  in  the  preparation  of 
his  work  for  the  Intermediate  and  Final  Examinations. 

J.  P.  Mabee. 


TORTS. 


FIRST  LECTURE. 


According  to  Mr.  Addison  two  things  must  com- 
bine or  concur  to  constitute  a  tort  1st,  actual  or  le^al 
damage  to  the  plaintiff',  or  the  person  in  whose  shoes  the 
pla'ntiff  stands ;  2nd,  a  wrongful  R(5t  committed  by  the 
defendant. 

It  is  a  well  known  and  ancient  ir.  axim  that  wherever 
there  is  a  wrong  there  is  a  remedy  ;  f  ,nd  wherever  a  right 
is  invaded  or  infringed,  even  though  the  damage  be  purely 
nominal,  an  action  will  lie.  The  maxim  de  minimis 
non  curat  lex  is  not  applicable  in  act  ons  of  tort,  for  ever 
since  the  celebrated  case  of  Ashhij  v.  White,  1  Smith's 
Leading  Cases,  2G.5,  8th.  ed.,  the  opinion  of  Lord  Holt, 
expressed  in  his  judgment  delivered  in  that  case,  has  been 
accepted  as  sound  law.  This  celebrated  judgment  was  a 
dissenting  one,  in  which  the  learned  Judge  dittered  from  all 
the  other  members  of  his  Court,  but  he  was  subsequently 
upheld  by  the  House  of  Lords  by  a  majority  of  fifty  to  six- 
teen, and  ever  since  the  date  of  that  decision,  it  has  been  a 
recognized  doctrine  of  the  law  of  both  England  and  America. 
From  the  time  of  the  final  decision  of  this  case  down  to  the 
present  day  the  Courts  both  inEngland  and  on  this  continent 
have  acted  upon  the  principle,and  carriddit  out  in  their  judg- 
ments, that  where  there  is  a  legal  injury,  there  is  a  damage 
in  law ;  and  even  though  this  damage  be  not  actual,  still 
an  action  will  lie,  for  the  law  implies  a  legal  damage  from 
the  infringement  of  such  a  right.  Lord  Holt  says  in  his 
judgment,  that  it  is  impossible  to  imagine  any  such  thing 
as  injuria  sine  damno,  as  every  injury  imports  a  damage  in 
the  creation  of  it.  Still  there  may  be  both  injury  and 
damage,  as  the  result  of  an  act,  and  yet  no  right  of  action. 
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for  where  no  legtil  right  has  been  invaded,  no  notion  will 
lie,  however  great  the  damage ;  but,  on  tiie  other  haml,  the 
Invariable  rule  has  been,  that  when  a  legal  right  has  been 
invaded,  a  right  of  action  accrues  to  the  plaintiff*,  even 
though  no  injury  has  resulted  to  him  from  such  invasion. 

The  decision  in  Ashby  v.  White,  as  described  in  the  head 
note  was,  that "  a  man,  who  has  n  right  to  vote  at  an  election 
for  members  of  Parliament,  may  maintain  an  action  against 
the  returning  ofl5cer,for  refusing  to  admit  his  vote,  though 
his  right  was  never  determined  in  Parliament,  and  though 
the  persons  for  whom  he  offered  his  vote  were  elected ;"  and, 
as  I  have  mentioned,  this  was  the  conclusion  of  the  House 
of  Lords.  Since  then  the  maxim  before  alluded  to  has  never 
been  questioned.  See  also  Perring  v.  Harris,  2  Moo.  &>  Rob. 
6,  where  an  action  was  held  maintainable  against  an  over- 
seer for  omitting  a  parishioner's  name  from  the  roll  per 
quod,  she  was  unable  to  obtain  a  beer  license.  In  Mason  v. 
Paynter,  1  Q.  B.  974,  the  plaintiff  recovered  against  the 
sheriff  for  delay  in  the  execution  of  a  writ,  per  quod  the 
plaintiff  incurred  costs  that  he  could  have  avoided  had  the 
sheriff  used  more  diligence.  In  Harry  v.  Arnaud,  10  A.  & 
E.  64<C,  an  action  was  held  to  be  well  founded,  where  a 
customs  officer  refused  to  sign  a  bill  of  entry  without  pay- 
ment of  an  excessive  duty.  That  an  action  lies,  by  one 
who  is  legally  entitled  to  vote,  against  an  inspector  or 
returning  officer  who  improperly  refuses  to  receive  his 
ballot,  see  also  Green  v.  Shwmway,  39  N.  Y.  418  ;  Goetcheua 
V.  Mattheivson,  CI  *N.  Y.  420 ;  Bernier  v.  Russell,  89  Ills. 
60 ;  Huherv,  Riley,  53  Penn.  St.  R.  112 ;  Carter  v.  Harrison 
6  Blackford  (Ind.  138). 

In  Davis  v.  Black,  1  \<^.  B.  900,  the  plaintiff  recovered  a 
verdict  against  a  clergyman  for  refusing  to  marry  him. 
This  was,  however,  set  aside ;  but  on  the  ground,  that  the 
declaration  was  bad  in  several  respects,  one  of  which  was 
that  it  did  not  allege  that  the  lady,  wliom  the  plaintiff  was 
desirous  of  marrying,  had  made  any  request  or  signified  her 
consent  to  the  defendant  in  any  way  to  the  proposed 
ceremony,  it  was  remarked  by  Lord  Denman,  in  his  judg- 


ment  in  this  case,  that,  on  proper  pleadings,  the  action 
would  have  been  well  laid  and  maintainable. 

To  8h(»w  that  our  own  Courts,  by  express  decisions,  have 
affirmed  the  doctrioe  laid  down  in  Aahby  v.  White,  I  need 
only  cite  a  few  cases.  The  first  is  that  of  Mitchell  v.  Barry, 
26  U.  C.  Q.  B.  416.  The  plaintiff  in  this  case  declared  thai 
he  was  entitled  to  the  water  of  a  certain  stream  for  work*' 
ing  his  mill,  and  complained  that  the  defendant,  owning 
higher  up,  had  unlawfully  deposited  sawdust,  bark,  slabs» 
etc.,  in  the  stream,  which  were  carried  down  and  choked  up 
the  plaintiff's  mill  pond  and  races;  the  defendant,  by  his 
second  f)lea,  denied  the  plaintiff's  right  to  the  water,  which 
the  plaintiff  sufficiently  proved,  but  there  being  no  appre- 
ciable damage,  the  jury  found  a  general  verdict  for  the 
defendant ;  it  was  held  that  there  must  be  a  new  trial,  for 
the  right  being  established,  the  deposit  of  the  saw-dusi 
and  other  refuse  was  an  injury  to  it  for  which  the  plaintiff 
was  entitled  to  a  verdict. 

Another  case  is  that  of  Plumb  v.  McGannon,  32  U.  C. 
Q.  B.  8.  In  connection  with  a  deed  of  certain  land,  one- 
O'Connor  conveyed,  as  appurtenant  to  the  land,  a  full,  free^ 
and  unrestrained  right  of  way  in,  over,  upon,  and  along» 
and  to  use  as  a  public  highway  or  street,  a  certain  strip  of 
land  twenty  feet  wide,  adjoining  the  westerly  side  of  the 
said  parcel  of  land,  extending  from  a  highway  to  the  edge 
of  the  water  in  the  river  St.  Lawrence,  at  all  times  and 
seasons  for  ever.  In  an  action  for  obstructing  the  plaintiff's 
right  of  way,  (although  it  was  held  to  be  a  merely  private- 
right,)  by  erecting  a  boat-house  covering  almost  ten  feet  out 
of  the  twenty,  partly  above  high  water  mark,  it  was  held 
that  the  obstruction  without  actual  damage  gave  the 
grantee  a  cause  of  action,  for  it  was  an  interference  with  hie 
easement,  which  if  submitted  to  would  of  itself  become 
a  right  against  him.  Again,  in  Warren  v.  Deslippea,  3S 
U.  C.  Q.  B.  59,  where  in  trespass  the  defendant  justified 
cutting  the  ditch  complained  of  under  an  award  of  fence, 
viewers,  the  jury  found  a  verdict  for  the  defendant  on  this: 
issue,  and  on  the  general  issue  that  there  was  no  damage^ 
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Held,  that  ns  a  right  was  invaded,  the  plaintiff  was  entitled 
to  recover  nominal  damages  on  the  general  issue.  From 
these  cases  you  will  see,  that  in  our  Courts  no  doctrine  is 
established  more  clearly,  than  that  whenever  any  legal 
right  is  invaded,  an  action  will  lie  therefor,  even  though  no 
actual  damage  results  from  the  breach  of  duty,  or  wrongful 
act  of  the  defendant. 

Now,  what  must  we  understand  the  expression  ler/al 
injury  to  mean  ?  It  has  been  described  by  a  celebrated 
English  Judge,  Wells,  C.  J.,  as  a  tortious  act;  but,  upon 
reading  the  cases,  and  considering  some  instances  that  one 
can  readily  suppose,  this  definition  can  hardly  be  said  to 
be  satisfactory.  Suppose  A.  suffers  a  building  owned  by 
him  upon  a  public  street,  or  adjoinirjg  the  premises  of 
another,  to  fall  into  decay,  and  to  become,  though  origi?ially 
strong,  weak,  and  ruinous  through  lack  of  repair,  and  that 
the  building  falls  upon  B.,  while  passing  along  the  public 
street,  and  injures  him ;  or,  if  it  falls  upon  his  house,  or  any 
property  in  the  immediate  neighborhood,  and  injures  it,  a 
legal  injury  is  thereby  inflicted  upon  B.,  for  which  an 
action  will  lie  against  A.,  and  that  injury  is  as  much  a  tort 
as  though  it  had  resulted  from  the  direct  act  of  A.  Again, 
if  a  railway  carriage  through  defective  construction  or 
defective  materials,  breaks  down  and  injures  a  person  law- 
fully riding  therein,  the  company  are  liable  to  the  passenger 
in  damages  for  such  injury,  if  it  could  have  been  prevented 
by  the  exercise  of  any  reasonabln  care  or  foresight ;  and  the 
omission  to  make  a  careful  inspection  of  the  carriage,  and 
the  materials,  used  in  the  construction  thereof,  is,  in  law,  a 
tort.  So  we  see  that  the  omission  to  do  any  act,  which  it 
is  a  duty  to  perform,  as  well  as  the  commission  of  any  act, 
which  prejudicially  affects  the  legal  right  of  another,  are 
both  of  them  torts,  and  we  might  therefore  define  legal 
injury  to  be,  the  doing  of  a  tortious  act,  or  the  omission  to 
perform  a  duty,  whereby  damage  is  occasioned,  actual  or 
nominal,  or,  by  such  act  or  omission,  a  legal  right  is 
'^i^AJ^edfT.  See\:^T;ijeBiy\ (Belcher,  4  C.  B.  8GG ;  Iveson  v. 
JI3to'6re,  1  Ld.'itaym.  486.     The  most  common  class  of  cases 
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in  which  damage  frequently  arises  from  omitting  to  per- 
form duties,  arc  those  agMinst  municipal  corporations  for 
neglecting  to  repair  highways,  some  injury  being  the 
result;  and  there  may  he,  perhaps,  this  distinction  noted, 
that  wherever  the  inj  iry  occurs  irom  the  omission  to  do  n 
particidar  duty,  some  damage  must  be  hhown,  to  entitle  the 
plaintiff  to  recover ;  while,  as  we  have  seen,  the  positive 
couimivssion  of  a  tortious  act,  whereby  a  legal  right  is 
invad«'d,  is  actionable,  even  though  no  appreciable  damage 
can  1)0  proven. 

Now,  we  also  find,  that  as  to  a  very  largo  class  of  action- 
able torts,  it  is  of  no  importance  as  to  what  motive  may 
have  actuated  the  tort-feasor,  for  every  person  is  bound,  at 
his  peril,  to  so  conduct  himself,  and  to  so  use  and  manage 
his  property,  as  not  to  infringe  the  rights  (/f  another,  and, 
failing  in  this,  the  motive  which  caused  the  particular  deed 
or  oujission,  will  not  free  him  from  liabili^^^y.  We  can  illus- 
trate this  by  a  very  common  class  of  toils,  viz  :  Ktiisaiicea 
— A  ;.iu;.  may  have  no  ill  will  or  motive  lo  cause  his 
neighbour  damage,  yet  if  he  have,  or  carry  on  any  particular 
trade  or  business,  which,  by  reason  of  the  manner  it  is  con- 
ducted, becomes  in  law  a  nuisance,  he  will  be  liable  to 
whoever  catj  show  damages. 

So,  too,  if  3*ou  should  turn  suddenly  around  and  knock 
a  man  down  without  intending  it,  you  would  be  responsible 
for  the  injury  you  did  him,  yet  on  the  other  hand,  a  man 
may  sustain  very  serious  and  heavy  damage,  in  consequence 
of  ihe  act  of  another,  and  still  that  other  will  not  be  respon- 
sible, because,  if  the  damage  be  the  result  of  inevitable 
accident,  or  a  lawful  act,  done  in  a  lawful  manner,  without 
carelessness,  unskilfulness,  or  negligence,  there  is  no  legal 
injury,  and  therefore  no  tort  for  which  an  action  is  maintain- 
able. The  coujmon  illustration  given  is  that  of  an  accident 
or  an  act  which  was  inevitable,  as  in  the  case  of  a  squib 
thrown  lighted  into  a  coach  full  of  passengers,  and  by  some 
passenger  liable  to  be  damaged  thereby,  flung  out  in  self- 
preservation,  when  it  fs.lls  against  a  VBIslOTI^HJE^IfioOllOIT 
whereby  such  bystander  is  seriously  injured.:  Ijbfi  person 
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throwing  out  the  squib  is  not  responsible  in  damages,  for  he 
has  done  no  wrong,  although  on  the  other  hand  the  person 

.  who  first  set  the  squib  in  motion  would  be  responsible  for 
the  ultimate  injury  caused  by  it,  even  if  it  had  been  thrown 
from  one  to  another  by  twenty  different  persons  to  protect 
then)selves ;  for  the  person  setting  a  dangerous  thing  in 
motion  is  answerable  for  the  injury  it  occasions,  and  in  this 
case  the  probable  and  natural  result,  which  might  have 
been  expected  from  throwing  so  dangerous  a  thing  as  a 
squib,  amongst  a  crowd  of  people,  is,  that  some  one  or  more 
of  them  would  be  more  or  less  injured  thereby.  See  Scott 
V.  Shepherd,  2  W.  Bl.,  894,  3  Wils.  403.     It  would  seem 

.  that  this  doctrine  is  founded  on  the  old  maxim  that,  "self- 
preser station  is  the  first  law  of  nature,''  and  that  where  two 
or  more  persons  are  apparently  about  to  be  subjected  to 
the  same  damage  or  violence,  each  one  is  justified  in  using 
any  means  that  lies  in  his  power  to  protect  himself. 

To  illustrate  another  kind  of  injury  which,  may  occur  by 

.  reason  of  the  act  of  another,  yet  for  which  no  action  lies, 
Every  man  is  entitled  to  have  the  soil  of  his  neighbor's 
land  support  his  own,  so  that  if  I,  digging  close  to  the 
boundary  of  my  neighbour's  land,  make  a  pit,  and  that,  by 
reason  of  my  so  digging,  a  portion  of  my  neighbor's  land, 
being  deprived  of  its  lateral  support,  slides  into  the  pit,  I 
am  liable  in  damages ;  but  if  my  neighbour  build  a  house 
close  up  to  the  boundary,  and  I  excavate  on  my  land  close 
up  to  it,  so  long  as  I  leave  support  enough  for  the  weight 
of  the  soil,  without  the  additional  weight  of  the  building, 
I  am  not  responsible  should  the  artificial  weight,  placed  on 
the  soil,  be  too  much  for  the  ground,  and  the  building  be 
wrecked,  because  I  am  ent  tied  to  use  and  enjoy  the  soil  of 
my  freehold,  and  excavate  in  it,  so  long  as  I  do  not  disturb 
the  integrity  of  my  neighbor's  land,  and  I  am  not  respon- 
sible if  he  loads  it  with  an  artificial  weight.  So  that,  if 
by  exercising  the  right  T  am  entitled  to,  and  enjoying  it  no 
more  than  is  my  privilege,  his  land  becomes  incapable  of 
supporting  this  additional  burden  with  which  he  has 
encumbered  it,  an  injury  follows,  I  am  not  responsible. 
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See  Wilde  v.  Minsterley,  2  RoUes'  Abr.  564 ;  Wyatt  v. 
Harrison,  3  B.  &  Ad.  871. 

Again  another  class  of  torts,  which  may  result  in  injury* 
are  not  actionable,  because  the  damage  is  too  remote ;  or  in 
other  words,  if  the  wrong  would  not  have  been  followed  by 
damage,  if  other  circumstances  had  not  intervened  for 
which  the  defendant  is  not  responsible,  and  which  are  not 
the  direct  and  unavoidable  result  of  such  wrongful  act,  the 
damage  is  said  to  be  not  the  proximate  result  of  the  wrong, 
and  the  wrong-doer  may  not  be  liable. 

Upon  the  questit>n  here  opened  up  as  to  what  rules  can 
be  laid  down  for  deciding  in  what  cases  the  damages  are 
too  remote,  a  small  treatise  might  be  written.  The  subject 
is  one  of  great  practical  importance,  and,  with  your  permis- 
sion, I  will  biietiy  discuss  it,  calling  your  attention  to  a 
few  cases  in  our  Courts  which  will  enable  us  perhaps  to 
gather  some  hints  for  our  guidance,  in  deciding  a  few  of 
the  cases,  coming  under  our  almost  everyday  notice. 

Mr.  Addison  says :  "  The  general  rule  of  law  is,  that 
whoever  does  an  illegal  or  wrongful  act  is  ansv/crable  for 
all  the  consequences  that  ensue  in  the  ordinary  and  natural 
course  of  events,  though  these  consequences  be  i  nmediately 
and  directly  brought  about  by  the  intervening  agency  of 
others,  providing  the  intervening  agents  were  set  in  motion 
by  the  primary  wrong-doer,  or  providing  the  acts  causing 
the  damage  were  the  necessary,  or  legal  and  natural  con- 
sequences of  the  original  wrongful  act."  A  commonly 
mentioned  instance  is,  where  the  defendant  picked  up  a 
pick-axe,  and  pursued  a  boy  who  ran  into  a  wine  shop  for 
safety  and  upset  a  cask  of  wine,  the  defmidant  was  liable 
for  the  loss.  (  Vandenhurgh  v.  Truax,  4  Denio.  U.  S.  R.  4C4.) 
Or,  if  I  strike  a  horse,  upon  which  one  of  yon  is  riding,  and 
he  runs  away,  running  against  and  injuring  a  man  lawfully 
on  the  highway,  I  am  liable,  and  not  the  rider  of  the  hoise. 
{Gibbons  v.  Pepper,  1  Ld.  Rayra.  38.)  One  of  the  most 
interesting  cases,  in  our  own  reports,  on  this  subject  of 
proximate  danger  is  that  of  Toms  v.  Whitby,  leported  in 
35  U.  0.  Q.  B.  195.    That   y&s  an  action  in  which  the 
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pl.-nntifTs,  husband  and  wife,  sued  the  defendnnts,  the  Coiv 
poration  of  the  Township  of  Whitby,  for  the  injury  alleged 
to  have  been  caused  to  the  wife  for  their  neglect  to  have  a 
railing,  or  guard  along  an  embankment  lending  down  to  a 
bridge  on  a  prominent  higliway,  in  a  pof»ulous  township.  It 
appeared  that  the  wife  and  her  son,  about  eight  years  old, 
were  crossing  the  road  in  a  buggy,  when  the  horse  shied  at 
some  new  planks  in  the  bridge,  and  backed  to  the  end  of 
it,  when  the  back  wheels  went  over  the  bank,  throwing  her 
out  and  down  into  the  water,  about  fourteen  feet  below. 
The  jury  found  on  the  evidence,  that  the  road  was  not  in  a 
sufficiently  safe  state,  and  that  the  wife  was  guilty  of  no 
negligence  in  the  management  of  the  horse.  The  questions 
left  to  the  jury  were,  1st,  whether  the  road  was  in  a  suffi- 
ciently safe  state  ?  2nd,  was  Mrs.  Toms,  or  were  she  and 
the  boy  together,  reasonably  fit  and  competent  to  drive  the 
horse  along  the  road  ?  3rd,  w^as  Mrs.  Toms,  or  were  she  and 
the  boy,  guilty  of  negligence  in  managing  the  horse  at  the 
time  of  the  accident,  so  that  their  mismanagement  was  the 
occasion  and  the  proximate  cause  of  the  injury,  so  that, 
but  for  such  negligence,  the  injury  would  not  have  hap- 
pened ?  4th,  If  these  questions  were  found  for  the  plaintiffs, 
what  damages  should  be  given  ?  The  verdict  was  for 
$2500.  Now,  there  were  three  principal  events  here,  (1) 
The  fright  of  the  horse,  (2)  Its  backing  or  becoming 
unmanageable,  (3)  The  absence  of  a  fence  or  railing  along 
the  err:bankment,  or  the  backing  off  it.  The  plaintitls 
contended  that  the  proximate  cause  of  the  injury  was  the 
want  of  a  fence  :  and  the  defendants  said  it  was  the  ungov- 
crnable  conduct  of  the  horse,  no  matter  how  caused,  whether 
by  accident,  misfortune,  or  otherwise,  that  the  accident  was 
attributable.  The  Court  held,  Morrison,  J.,  doubting,  that 
the  pro.ximate  cause  was  the  absence  of  the  fence,  and  they 
sustained  the  verdict.  Among  the  cases  in  support  of  the 
plaintiff's  view,  commented  <m  by  one  of  the  learned  Judges, 
was  Burroivs  v.  The  March  Gas  and  Coke  Co.,  39  L.  J.  Ex. 
33,  and,  as  it  is  an  admirable  illustration  of  the  point  we 
are  discussing,  as  showing  the  principles  applied,  I  will 
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mention  what  the  facts  in  that  case  were.  It  was  ngreed 
between  the  plaintiff,  and  the  defendants,  that  defendants 
should  supply  the  plaintiff  with  a  service  pipe  from  their 
main  to  his  meter.  The  service  pipe  leaked.  The  plaintiff 
employed  a  gas-titter  to  lay  down  pipes  from  the  meter 
over  his  premises.  This  gas-fitter  neglUjently  took  a  lighted 
candle  to  search  for  the  leak.  An  explosion  took  place, 
which  damaged  the  plaintiff's  property.  It  was  held  that 
the  plaintiff  was  not  answerable  for  the  gas-titter's 
negligence,  as  he  was  an  independent  workman,  so  the 
plaintiff  did  not  contribute  to  the  accident ;  and  that  the 
injury  arose  from  the  detective  .service  pipe,  which  had  been 
before  laid  down  by  the  defendants,  as  well  as  from  the 
gas-fitter's  negligence,  and  that  both  the  latter  and  the 
defendants  were  answerable  to  the  plaintiff.  The  defective 
pipe  was  said  to  have  been  the  proximate  cause  of  the 
damage  in  the  suit  against  the  Gas  Co.,  and  it  follow.s,  from 
the  gas-fitter  being  also  liable,  that  the  proximate  cause,  so 
far  as  he  was  concerned,  as  between  him  and  the  plaintiff, 
was  his  act  of  negligence  in  u.sing  the  lighted  candle. 

The  defective  pipe  was  the  primary,  but  not  strictly  the 
proximate  cause,  which  was  the  next  immediate  event 
before  the  explosion ;  but  the  Court  determined  that,  so  far 
as  the  Gas  Co.  wtis  concerned,  the  defective  service  pipe, 
they  had  laid  down,  was  the  proximate  cause. 

Now,  as  in  Canada,  we  are  frequently  brought  into  con- 
tact with  fro.st,  snow,  and  ice,  I  will  refer  you  to  a  couple 
of  cases,  in  which  Jack  Frost  was  the  proximate  cause  of 
the  troubles  which  followed,  in  one  of  which,  in  conse- 
quence of  his  impersonality,  no  person  was  he.d  respon- 
sible, and  in  the  other  a  railway  company  were  forced  to 
foot  the  bill.  In  the  first  case  the  defendant  washed  his 
van  in  a  public  street,  contrary  to  the  provision  of  the 
Police  Act,  2  &  3  Vict.  c.  47,  s.  54,  and  allowed  the  waste 
water  to  run  down  the  gutter,  towards  the  grating,  leading 
to  the  sewer,  about  twenty-five  yards  off.  In  consequence 
of  the  extreme  severity  of  the  weather,  the  grating  was 
obstructed  by  ice,  and  the  water  flowed  over  a  portion  of 
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the  cnuseway,  which  was  badly  paved  and  uneven,  and 
there  froze.  There  was  no  evidence  that  the  defendant 
knew  of  the  grating  being  obstructed.  The  plaintiff's 
horse,  while  being  led  past  the  a|)ot,  slipped  upon  the  ice 
and  broke  its  leg.  In  giving  judgment  in  the  action 
brought  in  respect  of  this  damage  C.  J.  Bovill  reasoned 
out  the  question  of  responsibility  as  follows  :  "  No  doubt  one 
who  commits  a  wrongful  act  is  responsible  for  the  ordinary 
consequences  which  are  likely  to  result  therefrom  ;  but 
where  there  is  no  reason  to  expect  it,  and  no  knowledge 
in  the  person  doing  the  wrongful  act,  that  such  a  state  of 
things  exist  as  to  render  the  damage  probable,  if  injury 
does  result  to  a  third  party,  it  is  generally  considered  that 
the  wrongful  act  is  not  the  proximate  cause  of  the  injury, 
so  as  to  render  the  wrongdoers  liable  to  an  action.  If  the 
drain  had  not  been  stopped,  and  the  road  had  been  in  a 
proper  state  of  repair,  the  water  would  have  passed  away 
without  doing  any  mischief  to  any  one.  Can  it  then  lie 
said  to  have  been  the  ordinary  and  probable  consequence 
of  the  defendant's  act,  that  the  water  should  have  frozen 
over  so  large  a  portion  of  the  street  as  to  occasion  a  danger- 
ous nuisance  ?  I  think  not.  There  was  no  distinct  evi- 
dence to  show  the  cause  of  the  stoppage  of  the  sink  or 
drain,  or  that  the  defendant  knew  it  was  stopped.  He 
had  the  right,  then,  to  expect  the  water  would  flow  down 
the  gutter  to  the  sewer  in  the  ordinary  course,  and,  but  for 
the  stoppage,  for  which  the  defemlant  is  not  responsible,  no 
damage  w^ould  have  been  done,"  and  accordingly  judgment 
was  given  for  the  defendant.  Sharp  v.  Powell,  L.  R.  7 
C.  P.  253. 

Now  my  other  frost  case  came  to  a  different  conclusion, 
as  I  have  said.  There  the  water,  which  had  trickled  d<»wn 
a  waste  pipe  at  a  railway  station  on  to  the  platform,  had 
become  frozen.  The  plaintiff,  a  passenger,  stepped  upon 
it,  fell,  and  was  injured,  and  the  Court  held  the  defendants, 
the  railway  company,  liable,  on  the  ground,  that  the  non- 
removal  of  a  (iangeroun  nuisuncf'  like  ice,  from  their 
premises,  was  the  proximate  cause  of  the  injury :  Shep' 
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herd  v.  Mialand  R.  W.  Co.,  25  L.  T.  N.  S.  879  ;  20  Weekly 
Reporter  705.  See  also,  The  George  and  Richard,  L.  R.  3 
A.  &  E.  406. 

I  now  propose  to  revert  for  a  moment  to  the  principle,  I 
have  before  drawn  your  attention  to,  that  wherever  a  legal 
right  is  invaded,  nominal  damages  may  be  recovered,  even 
though  no  actual  damage  be  sustained ;  and,  for  the  pur- 
pose of  illustration,  will  give  you  a  few  instances  of  its 
application. 

Every  unauthorized  interference  b}'  a  man  with  the 
goods  and  chattels  of  another,  or  his  personal  property,  con- 
stitutes a  tort,  and  gives  rise  to  a  cause  of  action,  although 
no  pecuniary  damage  may  result.  If  one  of  you  have  a 
certificate  of  good  character,  and  I  write  improperly  on  it, 
so  as  to  deface  it,  or  otherwise  alter  its  meaning,  I  am 
guilty  of  a  tort,  and  liable  to  an  action,  and  this  though  you 
can  prove  no  pecuniary  damage. 

Again,  as  Lord  Holt  puts  it,  if  a  man  gets  a  cuff  on  the 
ear  from  another,  though  it  cost  him  nothing,  yet  he  shall 
have  his  action  foi*  it  as  a  personal  damage.  So  a  mere 
trespass  is  actionable.  If  I  ride  over  your  ground,  though 
no  pecuniary  damage  is  done,  yet  it  is  an  invasion  of  your 
property ;  and,  although  the  d»image  in  this  case  is  imper- 
ceptil.'le,  yet  if  I  repeat  my  trespass  after  being  warned  or 
forbidden  to  do  so,  you  may  recover  exemplary  damages 
against  me  for  my  persistent  wrong-doing.  See  Sears  v. 
Lyona,  2  Stark.  318;  Merest  v.  Hervey,  5  Taunt.  441. 

In  the  American  notes  to  a  leading  text  book  I  find  the 
following  interestirig  case,  where  the  principle  above  com- 
mented on,  is  fully  sustained  and  enforced. 

The  plaintiff  brought  an  action  for  an  injunction  to 
restrain  the  defendant,  who  carried  on  the  business  of 
slangl.iering  cattle,  near  their  premises,  from  discharging 
the  blood  and  refuse  of  the  catile  killed  there,  into  a  stream 
that  flowed  through  the  plaintiff's  premises,  or  from  in  any 
manner  polluting  the  water  of  the  stream. 

The  defendants  insisted  that  they  did  not  discharge  the 
refuse  from  their  works  into   the   stieam,  and  that  the 
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stream  was  given  over  to  secondary  uses,  before  their  works 
were  established  there  (meaning  by  this  that  the  stream 
was  given  over  to  other  than  the  ordinary  uses  of  a  strejun, 
as  fishing,  drinking,  &;c.) ;  or  that  the  the  plaintiff,  by 
acquiescing  in  its  being  used  for  these  extraordinary  pur- 
poses, had  lost  their  usual  prescriptive  right.  The  Court 
submitted  the  question  to  the  jury,  with  instructions  to  find 
whether  the  stieam  had  previously  been  given  over  ta 
secondary  uses,  and,  if  so,  whether  the  defendants  appre- 
ciably increased  the  pollution,  and,  if  they  found  in  the 
affirmative,  to  say  what  dsimage  the  plaintiff*  sustained 
therefrom.  The  jury  found  that  the  stream  had  previously 
been  given  over  to  secondary  uses,  that  the  defendants 
ap|)reciably  increased  the  pollution,  but  that  the  plaintiff's 
sustained  no  damage  therefrom;  it  was  held  under  this 
verdict  that  the  plaintiff' was  entitled  to  nominal  damages. 
{Orphan  Asyhnn  v.  Schivaltz,  N.  Y.  Circuit,  1875,  tried 
before  Westbrook,  J.) 

So  the  refusal  of  a  banker  to  pay  the  cheque  of  his 
customer,  he  having  in  his  hands  sufficient  funds  of  the 
customer  therefor  at  the  time,  is  a  wrongful  act,  and  being 
injurious  to  the  credit  of  the  customer,  entitles  him  to 
recover  substantial  damage,  even  though  no  actual  damage 
can  be  proved  at  the  trial :  Marzetti  v.  Williams,  1  B.  & 
Ad.  415 ;  Rolin  v.  Steward,  14  C.  B,  595. 

We  have  now  run  over  briefly  the  main  incidents  which 
characterize  a  tort,  and  I  have  endeavored,  and  I  hope  not 
without  some  success,  to  show  you  some  of  the  most  impor- 
tant variations  of  liability,  and  a  few  of  the  principles 
which  govern  the  Courts  in  estimating  the  damage,  or 
deciding  upon  the  question  as  to  when  a  wrong  is  action- 
able, and  we  have  seen  as  well,  that  a  most  serious  damage 
and  injury  may  be  sustained,  and  yet  no  cause  of  action 
arise.  I  now  purpose  briefly  to  discuss  the  salient  distinc- 
tions between  public  and  private  wrongs,  and  incidentally, 
what  limitation  is  imposed  upon  a  sufferer,  in  pursuing  his 
legal  remedies,  in  a  civil  Court,  when  the  injury  committed 
amounts  under  our  criminal  code  to  a  crime. 
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The  distinction  between  public  wrongs  and  private,  of 
crimes  and  rnisdenjcaiiors,  from  civil  injuries,  seems  jirinci- 
pally  to  consist  in  this :  private  wrongs,  or  civil  injuriesr 
are  an  infriiigemcnt  or  privation  of  the  civil  rights,  which 
belong  to  individuals,  consirferec?  merely  as  individuala  ; 
publio  wrongs,  or  crimes  and  misi.lemeanors,  iire  breaches 
and  violation  of  the  public  rights  and  duties  due  to  the 
whole  community,  considered  as  a  community,  in  its  social 
aggregate  capacity.  If  I  detain  a  field  from  another  man, 
to  Avhich  the  law  has  given  him  a  right,  this  is  a  civil 
injury  and  not  a  crime,  for  here  only  the  right  of  an  indi- 
vidual is  c(mcLMned,  and  it  is  immaterial  to  the  public 
whicli  of  us  is  in  possession  of  the  land  ;  but  treason,  mur- 
der, and  robbery  are  properly  ranked  amongst  crimes,  since 
besides  the  injury  done  individuals,  they  strike  at  the  very 
existence  of  society,  which  cannot  possibly  exist  where 
actions  of  this  sort  are  permitted  to  pass  unquestioned. 

In  all  cases  the  crime  includes  an  injury.  Every  public 
offence  is  also  a  private  wrong,  and  something  more :  it 
affects  the  individual,  and  it  also  atfects  the  community. 
For  example,  treason  in  imagining  the  Queen's  death 
involves  in  it  conspiracy  against  an  individual,  which  ia 
also  a  civil  injury,  but  as  this  speaies  of  treason,  in  its  con- 
sequence, principally  tends  to  the  dissolution  of  govern- 
ment, and  tlie  destruction  thereby  of  order  and  peace  of 
society,  this  constitutes  a  crime  of  the  highest  magnitude. 
Murder  is  an  injury  of  the  most  extreme  kind  to  an  indi- 
vidual, but  the  law  of  society  considers  principally  the 
loss  which  the  state  sustains  by  being  deprived  of  a  mem- 
ber, and  the  dangerous  and  pernicious  example  set  others, 
and  consequently  we  have  the  most  extreme  punishment 
known  to  the  law  the  result  of  such  an  act. 

Robbery  may  be  considered  in  the  same  way.  It  is  an 
injury  to  private  property,  but  were  that  all,  a  civil  action 
and  damages  might  be  a  sufficient  remedy,  but  the  public 
mischief  of  such  an  act  is  what  our  criminal  law  provides 
for  in  making  robbery  an  offence  of  so  serious  a  nature,, 
and  providing  therefor  such  exemplary  punishment. 
3 
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We  will  observe,  then,  that  the  distinction  between  pub- 
lic crimen,  and  private  injuries,  seeuis  to  be  created  by 
-positive  laws.  Every  violation  of  a  moral  law  or  natural 
obligation  is  an  injury,  for  whicl)  the  ottemler  ought  to 
make  retribution  to  the  indivi(juals,  who  imine<iiately 
«ufFer  from  it,  and  when  it  also  amounts  to  a  crime,  he 
ought  to  be  punished  to  the  extent  that  would  deter 
both  him  and  others  from  repeating  the  (iffence. 

In  positive  law  these  acts  are  called  injuries  for  which 
the  Legislature  has  only  retribution,  or  compensation  in 
damages,  but,  when  from  experience  it  is  discovered  that 
this  is  not  sufficient  to  restrain,  within  moderate  bounds, 
certain  classes  of  injuries,  it  then  becomes  necessary  for 
the  legislative  power  to  create  theni  crimes,  thereby 
endeavoring  to  repress  them  by  the  tenor  of  punishment. 

The  word  crime  then  has  a  technical  meaning  in  our 
law.  It  would  appear  to  have  reference  to  those  acts, 
which,  by  positive  law  or  etiactment,  the  comnussion  of 
them,  subjects  the  offender  to  punishment.  You  often  hear 
the  expression  high  crime,  the  word  high  has  no  significa- 
tion, except  to  give  greater  solemnity  to  the  charge. 

Now  the  public  remedy  for  torts  is  generally  by  in.dict- 
■ment,  or  by  suit  at  the  i-elation  of  the  Attorney-General 
AS  representing  the  public.  It  is  often  a  matter  of  extreme 
nicety  and  difficulty  to  decide  in  what  cases,  injuries 
amounting  to  public  wrongs,  are  actionable  by  an  indivi- 
dual. The  general  )-ule  may  perhaps  be  stated  to  be,  that  if 
the  individual  suffers  any  special  injury,  different  in  kind 
from  that  suffered  by  the  general  public,  such  individual 
■will  have  his  separate  right  of  action  for  compensation  in 
-damages. 

The  best  way  I  can  show  you,  how  this  rule  is  applied, 
is  perhaps  by  giving  you  a  few  examples.  Suppose  a  high- 
way obstructed  so  as  to  impede  the  passage  of  the  general 
public,  the  remedy  would  be  by  indictment,  but  if  some 
particular  individual  was  injured  in  some  way  beyond  that 
sustained  by  the  general  public,  as  by  being  delayed  in 
making  a  journey  of  importance,  or  compelled  to  take  a 
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circuitous  course,  or  drive  against  the  obstruction  on  a  dark 
night,  he  could  sue  for  the  individual  injury:  Mott  v. 
Schoolhred,  13  Eng.  Rep.  582  ;  Fort  Plain,  it-c,  v.  Smith,  30 
N.  Y.  02  ;  McDouidd  v.  English,  85  Ills.  232. 

In  one  case  the  plaiiititf  was  navigating  a  public  navi- 
gable river  with  goods,  and  he  was  impeded  in  his 
progicss  by  a  vessel,  which  the  defendant  had  wrongfully 
moored  across  the  stream,  and  the  plaintiff,  in  consequence 
of  the  obstruction,  was  compelled  to  unload  his  barge,  and 
carry  his  goods  by  land  to  their  destination.  It  was  hei! 
that  the  plaintiff  was  entitled  from  the  defendant  all  the 
exj)enses  of  the  land  carriage  of  his  merchandize :  Rose  v. 
Af;K4M.&  S.  101. 

Another  case  was  as  follows :  The  plaintiff  brought  his 
action  for  damages  occasioned  by  an  obstruction  \\\  a  public 
tidal  river.  The  declaration  set  out  that  he  carried  on  the 
business  of  an  innkeeper  in  a  house  abutting  on  the  river, 
and  that  the  defendant  placed  beams  and  spars  in  the 
water,  which  floated  backwards  and  forwards  with  the  tide, 
and  obstructed  the  access  to  the  plaintiff's  house  at  certain 
periods,  whereby  the  plaintiff's  customers  were  prevented 
from  coming  to  his  house  for  refreshments  ;  and  it  was  held 
that  this  was  specific  damage  to  the  plaintiff,  resulting 
from  the  public  nuisance  which  entitled  him  to  an  action 
for  damages  :  Rose  v.  Groves,  5  M.  Sz  G.  C13 ;  see  Hadley  v. 
Taylor,  L.  R.  1  C.  P.  53;  Benjamin  v.  Storr,  L.  R.  9  C.  P. 
400,  lOEng.Rep.  231. 

Whenever  a  tort  amounts  to  a  felony,  the  remedy  for 
the  tort  or  civil  wrong  is  postponed  or  suspended,  until  the 
requirements  of  public  justice  have  been  satisfied  by  the 
prosecution  of  the  offender,  and,  after  the  party  upon  whom 
suspicion  has  fixed  has  been  convicted,  or  acquitted,  wiLhout 
collusion,  the  prosecutor  may  support  an  action  for  the  same 
cause  as  that  on  which  the  criminal  prosecution  was  founded. 
What  is  meant  then  by  the  expression,  that  a  tr  spass 
merges  in  a  felony,  is  that  all  redress  by  action  for  the 
private  injury  is  suspended,  until  the  criminal  law  has  been 
put  in  force.    As  Mr.  Addison  says,  it  was  never  intended 
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to  take  away  redress  absolutely,  after  the  ends  of  public 
justice  were  attained,  but  only  to  stimulate  the  party 
injured  to  V>rlng  the  offender  to  trial  for  the  public  offence, 
and  to  prevent  any  compromise  thereof. 

We  have,  however,  a  law  upon  our  statute  books,  with 
reference  to  personal  injury,  which  somewhat  invades  this 
rule,  enacting  "  that  whenever  the  death  of  a  person  has 
been  cau  ed  by  such  wrongful  act,  neglect,  or  default,  as 
would,  (if  death  had  not  resulted,)  have  entitled  the  party 
injured  to  maintain  an  acti(m  and  recover  damsiges  in 
respect  thereof,  in  such  case  the  person  who  would  have 
been  liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  has  been  caused  under 
such  circumstances  as  amount  in  laiv  to  a  felony."  :  R.  S. 
O.  eh.  128,  sec.  2. 

Section  3  of  the  same  Act  makes  provision  for  whose 
benefit  such  an  action  would  be  for,  viz. :  "  the  wife,  hus- 
band, parent,  and  child  of  the  person  whose  death  has  been 
so  caused,"  and  it  is  to  be  brought  by  the  executor,  or 
administrator  of  the  deceased. 

Section  5  provides  that  only  one  action  will  lie  for  the 
same  subject  matter,  and  limits  the  time  within  which  it 
may  be  brought  to  twelve  months  after  the  death  of  the 
deceased  person. 
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NEGLTGHNCE. 


SECOND   LECTURE. 


Negligence,  usually  understood,  is  a  word  of  exceedingly 
broad  meaning:.  It  would  ir.'^Iude  almost  every  breach 
of  duty  not  clearly  intentional.  Thus  a  man  is  said  to 
neglect  to  pay  his  debts,  to  peviorm  his  contracts ;  and 
should  the  word  be  used  in  this  sense  it  would  cover  a 
large  field.  This,  however,  is  not  the  meaning  applied 
to  the  word  in  law. 

I  think  in  correct  legal  phraseology  ncrflirfence  may  be 
described  as  more  nearly  synonomous  with  carelei-i8n.e8s 
than  almost  any  other  word. 

It  signifies  primarily,  the  want  of  care,  caution,  atten- 
tion, diligence,  skill,  or  discretion  in  the  performance  of  an 
act  by  one  having  no  positive  intention  to  injure  the  per- 
son complaining  thereof. 

When  such  intention  exists,  the  act  ceases  to  be  merely 
negligent,  and  becomes  one  of  violence  or  fraud  ;  that  is 
to  say,  if  there  is  an  intention  to  do  the  injur}',  it  cannot 
merely  be  said  to  be  negligent.  The  secondary  meaning 
of  negligence  includes  every  omission  to  perform  a  duty 
imposed  by  law,  for  the  avoidance  of  injury,  to  persons  or 
property.  The  action  of  negligence,  then,  we  may  gather, 
proceeds  from  the  idea  of  an  obligation  on  the  part  of  the 
defendant  towards  the  plaintiff  to  use  care,  and  a  breach 
of  that  obligation  to  the  plaintiff's  injury.  As  a  rule  there 
must  be  affirmative  proof  of  negligence  on  the  part  of  the 
defendant  to  support  an  action,  for  where  it  is  an  even 
balance  on  the  evidence,  whether  the  injury  has  resulted 
from  the  want  of  proper  care,  on  the  one  side  or  on  the 
other,  the  party  who  founds  his  claim  on  the  imputation 
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of  negligence  fnils  in  his  action.  But  in  the  case  of  acci- 
dentH  from  niaclnnory,  wLei'e  thu  accident  is  one  wliich 
would  not  in  all  probability  have  happened  had  the  person 
causing  it  used  due  care,  uiid  the  actual  machine  giving 
rise  to  the  damage  is  solely  under  the  management  of  the 
defendant,  it  has  been  held  that  the  mere  occurrence  of 
the  accident  is  sufficient  prima  facie  proof  of  negligence 
to  impose  upon  the  deren<lant  the  onus  of  rebutting  it : 
Scott  V.  London  Dock  Co.,  34  L,  J.  Ex.  220;  Bri<j(js  v. 
Oliver,  35  L.  J.  Ex.  1G.*3;  Czech  v.  General  Steam  Naviga- 
tion Co.,  L.  R.  3  C.  P.  14. 

The  damage  must  be  proximately  caused  by  the  negli- 
gence, and  must  not  be  the  immediate  result  of  any  inter- 
vening negligence  on  the  part  of  the  plaintitt'  himself,  for 
if  the  plaintiff's  own  negligence  has  directly  conduced  to 
the  damage  ho  has  sustained,  he  is  deemed  to  be  the  author 
of  his  own  misfortune,  and  cannot  therefore  seek  to  make 
others  responsible ;  consequently  a  plea  of  contributory 
neyligencc,  in  most  cases,  if  proveil,  constitutes  a  good 
defence  to  such  an  action :  Grieve  v.  Ontario  Steamboat 
Co.,  4  C.  P.  387;  WincJcler  v.  Great  Western  R.  W.  Co.,  18 
C.  P.  250 ;  McGunigal  v.  Grand  Trunk  R.  W.  Co.,  33  Q. 
B.  U.  C.  104. 

When  a  man  hid  £100  in  some  hay  in  an  old  nail-bag, 
and  delivered  it  to  a  common  carrier  to  be  carried  to 
London,  and  the  money  was  lost,  it  was  held  that  the  com- 
mon carrier  was  not  responsible  for  the  loss,  as  the  con- 
signor had  neglected  to  inform  the  carrier  of  the  value  of 
the  bag,  and  had  thereby  not  enabled  him  to  take  proper 
care  of  it  :  Gibbon  v.  Paynton,  4  Burr,  2301. 

If  glass,  china,  or  other  frail  articles  requiring  great  care 
for  their  safe  conveyance,  are  put  carelessly  into  boxes,  and 
delivered  to  a  carrier  for  conveyance,  without  notice  to  him 
of  their  character,  and  are  damaged  in  transit  the  carrier 
will  not  be  bound  to  make  good  the  loss,  on  account  of  the 
contributory  negligence  of  the  sender  in  concealing  the 
peculiar  nature  of  the  articles,  thus  keeping  from  the  know- 
ledge of  the  carrier  the  additional  care  requisite  to  their 
safe  conveyance. 
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Where,  thorofore,  tho  imDwduite  an<l  proximata  cause 
of  the  damage  is  the  plaintifr's  carelessness,  or  unskilt'ul- 
ness,  ho  has  nu  ground  of  iiction  uguiiist  the  defendant, 
though  tho  pi'lmavji  and  oriijlnal  eauso  of  damage  is  the 
defendant's  wrongfiil  act. 

A  case  illustrating  this  point,  and  somewhat  iikin  te 
Tonn  V.  Whithij,  referred  to  in  my  last  lecture,  but  which 
terminated  somewhat  ditt'eiently,  is  Flower  v.  Adam,  2 
Taunt  314.  There  some  brieklnyers,  employed  by  the 
defendant,  had  wrongfully  laid  several  barrowsful  of  lime 
and  rubbish  before  the  defendant's  door,  by  the  side  of  a 
highway,  and  while  the  plaintiff  was  passing  in  his  car- 
riage, the  wind  raised  a  whirlwind  of  this  rubbish,  which 
frightened  the  plaintiff's  horse,  and  caused  him  to  start  to 
one  side,  in  the  direction  of  an  approaching  waggon  ;  the 
plaintiff',  to  prevent  the  horse  irom  running  against  the 
waggon,  pulled  him  around  sharply,  when  tho  horse  ran 
over  a  lime  heap  before  another  man's  door,  broko  the  shatt 
by  the  shock,  and  the  horse  being  then  more  frightened, 
ran  away,  upset  the  carriage,  threw  the  plaintiff'  out  and 
injured  him,  it  was  held  that  although  the  defendant  was 
to  blame  for  putting  the  rubbish  by  the  side  of  the  road, 
yet  if  the  plaintiff's  running  against  the  second  heap  of 
rubbish,  was  owing  to  his  pulling  the  horse  around  too 
sharply,  the  immediate  cause  of  the  injury  was  his  own 
unskilfulness  in  the  management  of  the  horse,  rather  than 
the  original  wrongful  act  of  the  defendant :  Bush  v. 
^teinman,  1  Bos.  &  Pull.  408. 

The  case  of  Sherwooii  v.  The  Corporation  of  Hamiltonf 
37  U.  C.  Q.  B.  410,  is  interesting  and  in  point  here.  The 
plaintiff,  with  a  waggon  and  load  of  bricks,  was  coming 
down  a  hill  on  the  road  by  the  side  of  a  precipice.  He 
had  stopped  to  speak  to  some  one,  when  on  starting  again 
the  horses  ran  away,  and,  when  they  came  to  an  opening 
in  the  fence  or  i-ailing  along  the  road,  near  the  foot  of  the 
hill,  they  bolted  through  it  and  down  the  precipice.  At 
the  trial  the  plaintiff  was  nonsuited,  on  the  ground  that  the 
proximate  cause  of  the  accident  was  the  horses  getting 
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beyond  the  plaintiflf's  control,  not  the  defect  in  the  fence; 
hut,  on  an  application  for  a  new  trial,  it  was  held,  that  the 
mere  fact  of  the  horses  running  away  and  becoming 
unmanageable  would  not  prevent  the  plaintiff  from 
recovering,  unless  he  had  been  guilty  of  want  of  reasonnble 
care  or  skill,  which  was  a  question  for  the  jury ;  and  the 
nonsuit  therefore  was  set  asi<le.  'J'he  rule  as  laid  down 
in  that  case  is  as  follows  :  Where  two  causes  combine  to 
produce  the  injury,  both  in  their  natiire  pioximato,  the  one 
being  the  defect  in  the  highway,  and  the  other  some  occur- 
irence  for  which  neither  party  was  responsible,  the  corpo- 
ration is  liable,  provided  the  it)jnry  would  not  liave  been 
sustained  but  for  the  defect  in  the  highway:  Mclntyve  v. 
Buchanan,  14  U.  C.  Q.  B.  581  ;  Bradlef/  v.  Brown,  32  U.  C. 
Q.  B.  463  ;  Huttori  y.Corporatlon  of  Wivchor,  34  U.  C.  Q.  B. 
487;  Price  v.  Catavaqui  Bridge  Co.,  35  U.  C.  Q.  B.  314  ; 
Boyle  V.  The  Corporation  of  Dand<is,  27  C.  P.  129  ;  Barns 
V.  The  Corporation  of  Toronto,  42  U.  C.  Q.  B.  500  ;  Moore 
V.  InhoMitavts  of  Abbott,  32  Maine,  40;  Farrar  v.  In- 
habitants of  Greene,  lb.  574;  Coonihs  v.  Inhabitimts  of 
Topsham,  38  Maine,  204;  Anderson  v.  Cify  of  Bafh,  4)2 
Maine,  340 ;  Movulton  v.  Inh,ahitants  of  Sanford,  51 
Maine,  127;  Winship  v.  Enjield,  42  N.  II.  1})7  ;  Clark 
V.  Barrington,  41  N.  H.  44 ;  Tucker  v.  Henniker,  lb. 
317;  Noiris  v .  Litchfield,  ^o  N.  H.  271;  Hunt  v.  Town 
of  Pownal,  9  Verm.  411 ;  Palmer  v.  Inhabitants  of 
Andover,  2  Cush.  000  ;  Boiuell  v.  The  City  of  Loivell,  7 
Gray,  100;  Davis  v.  Inhabitants  of  Dudley,  4  Allen,  557; 
Dreherw  Fitchburg,  22  Wis.  075  ',lIoufe  v.  Town  of  Fulton, 
29  Wis.  290.  In  the  latter  case  will  be  found  a  complete 
summary  of  the  cases  by  Dix(»n,  C.  J...  of  the  Supreme 
Court  of  Wisconsin  :  Hull  v.  City  of  Kansas,  54  Mo.  51)8, 
14  Am.  487.  A  leading  case  in  oui-  own  Courts  on  this 
point  is  Castor  v.  The  Corporation  of  the  Township  of 
Uxbridge,  39  U  C.  Q.  B.  113.  In  this  case  telegra|)h  poles, 
intended  for  the  construction  of  a  line,  had  been  laid  by  a 
telegraph  company  upon  the  highway,  encroaching  upon 
the  travelled  portion.     The  plaintiff  was  being  driven  by 


one  F.  along^  the  road  in  a  sulky,  in  the  day  time ;  they  had 
p.is^ed  several  of  the  poles  safely,  but  both  were  at  the 
moment  engrossed  in  conversation  and  lookinu;  at  a  man 
plowing  by  the  roadside,  and  the  sulky,  running  against  a 
pole,  upset  and  injured  the  plaintiff.  It  was  proved  that 
the  path-master  knew  the  poles  wore  there.  Held,  that  the 
diiver  was  guilty  of  contributory  negligence,  and  that  the 
plamtiff  therefore  could  not  recover.althongh  the  defendants 
would  otherwise  have  been  liable :  Cornisli  v.  The  Toronto 
Street  Ri/.  Co., 23  C.  P.  355;  Hutfon  v.  Corporation  of  Wind- 
sor, 34.  U.  C.  Q.  B.  487.  In  Ho/mes  v.  The  Midland Rj/.,  35 
U.  C.  Q.  B.  253,  the  plaintiff  was  employed  by  the  defen- 
dants to  cut  down  the  treis  o!i  his  own  land,  within  one  hun- 
dred feet  of  the  centre  of  the  track,  under  the  Raihvay  Act, 
C.  S.  0.  cap.  GC,  sub-sec.  14  of  sec.  9  ;  and  he  felled  them 
lengthwise  with  the  trnck,  and  left  them  lying  there.  In 
an  action  for  damnoe.s  for  fire, caused  bvthe  defendant's  loco- 
motive,  which  extended  to  the  plaintiff's  land,  it  was  held 
that,  under  the  circumstances,  the  plaintiff*  was  not  guilty  of 
contributory  negligence  in  having  left  the  trees  felled  by 
him  on  his  own  land :  Jitffreij  v.  The  Toronto,  Grey,  and 
Bruce,  24  C.  P.  271.  In  Nicholh  v.  The  Great  Western  Rij. 
Co.,  27  U.  C.  Q.  B.  282,  the  driver  of  a  cab,  who  disregarded 
the  plaintiff's  request  to  stop,  was  held  to  be  the  plaintiff's 
agent,  and,  an  accident  happening  by  reason  of  the  driver's 
carelessness,  the  plaintiff  nevertheless  was  held  to  have 
contributed  to  the  accident,  and  not  therefore  entitled  to 
recover. 

In  Rastrick  v.  The  Great  Western  R.  If.  Co.,  27  U.  C  Q.  B. 
30(j,  the  jui-y  were  directed  that  if  they  were  satisfied  the 
accident  would  not  have  hap|)ened,  if  the  deft^ndants  had 
erected  proj)er  fences,  they  should  find  for  the  plaintiff. 
Held  a  misdirection,  for  if  the  driver  by  his  negligence 
contiibuted  to  the  accident,  so  that,  but  for  his  want  of 
reasonable  care  it  wonld  not  have  happened,  the  plaintiff 
could  not  suceoad  :  WlncJder  v.  The  Grcii  WcHtern  R.  W. 
Co.,  IS  C,  P.  250;  Denmj  v.  Montreal  Telejraph  Co.,  42  U. 
€.  Q.  B.  577  ;  Bradley  v.  Brown,  32  U.  C.  Q.  B.  4G3.     A.s 
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to  the  amount  of  negligence,  or  want  of  reasonable  care, 
on  the  part  of  tlie  plaintiff  necessary  to  estop  him  from 
recovering,  it  has  been  laid  down  that  it  is  not  any  negli- 
gence that  will  preclude  him,  but  that  though  tliore  has 
been  negligence  on  the  part  of  the  plaintiff,  still  he  may 
recover,  unless  the  defendant  could  not,  from  the  exercise 
of  ordinary  care,  have  avoided  the  consequence  of  tho 
plaintiff's  negligence;  Dnvies  v.  Mann,  10  M.  »fa  W.  o46; 
Tnffv.  Warman,  2  C.  B.  N.  S.  740. 

In  Dowall  v,  The  Goteral  Steam  Navigation  Co.,  5  E.  & 
B.  195,  Lord  Campbell  says,  "  In  some  cases  there  may 
have  been  negligence  on  the  part  of  the  plaintiff  lemotcly 
connected  with  the  accident  ;  and  in  those  cases  the  ques- 
tion arises,  whether  the  defendant  by  the  exercise  of  ordi- 
nary care  and  skill  might  have  avoided  the  accident,  not- 
withstanding the  negligence  of  the  plaintiff,  as  in  the 
often  quoted  donkey  case  of  Duvies  v.  Mann.  There, 
although  without  the  negligence  of  the  [daintiff,  the  acci- 
dent could  not  have  happened,  that  negligence  is  not  sup- 
posed to  have  contributed  to  the  accident  within  the  rule 
r.pon  this  subject ;  and,  if  the  accident  might  have  been 
avoided  l>y  the  exercise  of  ordinary  care  and  skill  on  the 
part  of  the  defendfint  ;  to  his  gross  negligence  it  is  entirely 
ascribed,  he  and  he  only,  proximately  causing  the  loss." 

In  the  case  of  Lynch  v.  Nurdin,  1  Q.  B.  38,  the  defen- 
dant left  his  horse  and  cart  for  a  long  time  unattended  in 
the  street,  where  some  children  were  at  play,  and  some  of 
the  boys  got  into  the  cart,  and  another  led  it  on  to  give 
them  a  ride,  and  one  of  them  fell  off  the  shafts  and  got  his 
leg  crushed  under  the  wheel ;  it  was  held  that  the  defen- 
dant was  responsible  for  the  fall  and  the  broken  leg,  and 
that  the  boy,  in  consequence  of  his  tender  years  and 
natural  instinct  for  play,  could  not  be  considered  legally 
responsii)le  for  the  damage  he  had  sustained  so  as  to 
preclud<^  himself  from  recovering  from  the  defendant.  This 
case  was  afterwards,  if  not  absolutely  overruled,  called  very 
much  into  queston.  When  the  defendant  left  the  wooden 
covering  of  a  cellar   leaning  against   the   wall,  and   th<) 
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plaintiff,  a  child  of  seven  years  old,  got  upon  it  in  ))lay,  by 
the  means  of  which  it  fell  upon  him  and  ho  was  injured,  it 
was  held  he  could  not  recover :  Abbott  v.  Macjie,  2  H.  & 
C.  744.  Negligence  is  not  always  necessarily  culpable. 
There  are  many  cases  in  which  it  might  be  desirable 
that  a.  greater  degree  of  care  should  be  used  than  the  case 
re4aire.l,  but  it  is  oiJy  the  lack  of  such  care  or  diligence 
as  the  law  demands  in  the  particular  case  which  consti- 
tutes culpable  negligence  ;  neither  does  the  law  make  any 
unreasonable  demands.  It  does  not,  as  one  writer  remarks, 
require  from  any  man  superhuman  wisdom  or  foresight. 
Therefore  no  one  is  guilty  ot"  culpable  negligence  by  reason 
of  failing  to  take  precautions,  which  no  other  man  would 
be  likely  to  take  under  similar  circumstances.  If  one  use 
every  precaution  which  the  present  state  of  science  a'fords, 
and  which  any  reasonaV)le  man  would  use,  he  is  not  held 
responsible  for  omitting  other  precautions,  which  might  be 
conceived  of",  even  though  had  he  used  them  the  injury 
would  most  surely  have  been  avoideil.  A  railway  com- 
pany is  not  liable  for  injuries  caused  by  spaiks  from  ita 
locomotives,  when  it  has  used  the  most  modern  and 
approved  of  appliances  to  extinguish  them,  and  kept  a 
reasonable  watch  on  its  track  ;  even  thoujjh  mischief  miirht 
not  have  resulted  had  the  company  seen  tit  to  keep  an 
army  of  meu  along  its  line,  for  the  purpose  of  suppressing 
any  tire  that  might  arise  :  Vaujhan  v.  2\ijf  Vale  li.  W.  Co., 
y  II.  &  N.  743;  and  therefore  it  is  held  that  all  that  can 
be  required  of  a  man  is  to  use  reasonable  skill  and  dili- 
gence, and  if  he  do  this  he  is  not  responsible  for  failure. 

In  dtttennining  what  constitutes  negligence,  regard  must 
be  had  to  the  growth  of  science,  and  the  great  impiove- 
ment  in  modern  contrivances  which  takes  place  from  day 
to  day  ;  many  acts  and  omissions  are  now  evidence  of  gross 
carelessness,  which  a  few  years  ago,  would  not  have  been 
culpable  at  all,  as  many  acts  are  now  consistent  with  skill 
vrhich  in  all  probability,  at  some  future  day,  will  be  con- 
sidered the  height  of  imprudence. 

Thus,  the  introduction  of  the  steam  engine  has  made  ib 
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necessfirv  that  more  care  should  be  exercised  in  the  man- 
agemont  of  horses  in  the  vicinity  of  stations  and  crossinga, 
or  places  where  trains  are  likely  to  pass.  The  introduction 
of  the  safety  lamp  made  it  careless  to  enter  a  coal  mine 
with  an  open  candle,  and  the  invention  of  inijjroved  tools, 
machinery  and  modes  of  working,  has  made  it  negligent  to 
use  old  fashioned  and  more  dansferous  ones.  A  jrood 
instance  of  this  doctrine  is  the  case  cf  Clevekind  v.  Spier, 
IC  C.  B.  N.  S.  390.  There  the  defendant's  servant  was 
employed  in  drilling  a  hole  in  the  gas  main  in  a  public 
thoroughfare,  using  for  the  purpose  a  "diamond-point" 
chisel,  whi<-h  was  proved  by  the  plaintiff's  witnesses  to  be 
more  dangerous,  though  not  an  unusual  mode  of  doing  the 
woik  than  by  drilling  or  screening.  The  use  of  the 
'"  diamond-point "  chisel  causing  particles  of  iron  to  fly  off, 
and  thereby  endanger  passeis-by.  It  happened  on  this 
occasion,  and  a  piece  of  metiil  entered  the  {plaintiff  s  eye  and 
injured  him.  It  was  held  that  the  defendant  was  neglifjent 
in  using  the  "  diamond-point "  chisel,  when  the  accident 
might  have  been  avoided  by  drilling,  and  he  was  compelled 
to  pay  the  damage  arising  therefrom.  Another  interesting 
rule  laid  down  in  this  case  was,  that  a  passer-by,  who  is 
casually  ap|)ealedto  by  a  workman  for  information  respect- 
ing a  thing  which  the  latter  is  doing  in  a  public  thorough- 
fare, is  not  to  be  considered  a  "  volunteer  assistant,"  so  as 
to  exonerate  the  workman's  master  from  responsibility  for 
an  injury  resulting  to  the  former,  from  the  workman's 
neiiliiiont  mode  of  doino-  the  work. 

NetrliGfence  of  course  is  not  actionable,  unless  it  is  the 
■proximate  cause  of  the  injury  complained  of.  As  a 
leading  text  writer  says :  "  The  law  cannot  undertake 
to  trace  back  the  chain  of  causes  indefinitelv.  Pro- 
bably  no  injury  ever  happens  for  which  less  than  a 
thousand  people  have  a  certain  share  of  moral,  if  not  legal 
responsibility.  If  a  horse  stumbles  in  the  street,  not  only 
is  the  person  who  placed  the  obstruction  there  responsible 
for  the  consequences  of  his  act,  but  in  the  light  of  moral 
reason,  the  city  officers  who  neglected  to  remove  the  ob- 
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stacle  ;  the  appointing  power  which  failed  or  neglected  to 
secure  careful  or  competent  officials ;  the  electoi's  who  gave 
the  appointing  power  its  authority  ;  the  local  editors  who 
knew  of  the  incompetency  of  the  authorities,  and  who 
failed  to  warn  the  ratepayers  of  it.  The  parents,  guardians, 
and  teachers  of  all  those  persons  who  failed  to  instruct  them 
in  the  care  that  would  be  required  of  thern  at  the  polls, 
have  all  some  share  in  bringing  about  the  injury."  It 
would  be  as  impossible,  as  it  would  be  absurd,  for  any  tri- 
bunal to  apporti(m  and  allot  to  each  his  proper  share  of 
the  blame,  and  the  law  therefore  stops  at  the  lii'st  link  in 
the  chain  of  events,  and  looks  only  to  the  person  who  is 
the  proximate  cause  of  the  injuiy:  Shearman  and  Red- 
Held  on  Negligence,  (9), 

Now  the  question  whether  a  person  has  been  negligent 
in  any  particular  case,  is  a  mingled  one  of  law  and  iact. 
It  includes  two  questions :  1st,  whether  some  particular 
act  has  been  perfor.i.^d  or  omitted  ?  2Md,  whether  tlm 
performance  or  omission  of  this  act  was  a  breach  of  some 
legal  duty  ? 

The  first  of  these  is,  of  course,  a  pure  question  of  fact, 
the  second,  a  pure  question  of  law ;  but  you  will  find  it 
very  difficult  to  reduce  every  case  to  these  simple  elements. 
In  many  cases  the  best  way  to  arrive  at  the  conclusion,  as 
to  whether  there  has  or  has  not  been  negligence,  is  to  put 
the  question,  was  there  such  want  of  care  as  a  man  of 
ordinary  prudence  would  use  under  similar  circumstances  ? 
And  this  is  of  course  the  position  in  which  the  matter  is 
generally  sent  to  the  jury.  The  amount  of  care  required 
in  an  adult  is  not,  nor  can  it  be  expected  from  a  child.  The 
amount  of  caution  expected  and  required  in  handling 
explosives  is  materially  different  from  that  required  in 
handling  lumber,  or  other  harmless  mateiial.  A  man 
carrying  a  loaded  gun  is  expected  to  exercise  more  discre- 
tion than  a  man  carrying  a  loaded  cane.  The  burden  of 
proof  in  an  action  of  negligence  always  rests  upon  the 
party  charging  it,  which  is  nearly  always  the  plaintiff.  It 
is  not  sufficient,  as  I  have  mentioned  before,  in  order  to- 
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entitle  a  man  to  succeed,  that  he  show  he  has  suffered  8ome 
injur}',  and  sustained  some  damage,  at  the  hands  of  thd 
defendant ;  he  must  go  further,  and  show  that  the  act  or 
omission  out  of  which  the  damage  arose,  was  a  breach  of 
some  duty  on  the  part  of  the  defendant,  and  that  some  legal 
right  of  the  plaintiff's  has  been  invaded.  Tiie  presump- 
tion always  is,  that  the  defendant  has  complied  with  all 
the  obligations  that  may  be  imposed  upon  him,  and  should 
the  reverse  be  the  case,  the  onus  of  establishing  that  fact 

s  with  the  plaintiff;  he  must  show  what  the  defendant 
should  have  done,  and  that  he  neglected  so  to  do ;  in  addi- 
tion to  this  he  must  connect  the  injury  by  shewing  the 
damajre  to  have  arisen  directly  from  such  omi-sion  :  Black- 
more  v.  Toronto  Street  Railway  Co.,  38  U.  O.  Q.  B.  172; 
Gilrs  V.  Great  Western  Railway  Co.,  3G  U.  C.  Q.  B.  3G0. 

A  plaintiff,  however,  is  not  bound  to  prove  more  than 
enough  to  raise  a  fair  presumption  of  negligence  and  con- 
sequent injury  to  himself,  and  once  this  is  done,  if  the 
defendant  wishes  to  avoid  the  legal  consequences,  he  uiust 
rebut  this  ])resumption.  or  prove  that  thu  j)laintiff  contri- 
bute 1  by  his  own  carelessness  or  negligence  to  the  damage 
he  has  sustained.  There  are  cases  where  the  mere  proof 
of  the  happening  of  the  event  is  a  strong  presumption  of 
leffligence ;  for  instance,  a  buiMer  constructinjx  a  steam- 
boat,  instead  of  a  ship-carpenter,  would  doubtless  be  suffi- 
cient to  establish  a  presumption  of  negligence  against  the 
owners,  and  it  would  be  for  them  to  rebut  this  presumption 
by  positiv^e  evidence  negativing  the  negligence.  The  fail- 
ure of  any  person  to  perform  a  duty,  cast  upon  hin»  by 
statute,  and  an  accident  happening  would  be  evidence  of 
negligence  ;  a  person  cannot  delegate  a  liability,  in  order 
to  compel  a  person  to  seek  redress  against  a  third  part3% 
'If  -.1  u,gent.  For  instance  municipal  coipoivitions  are 
l/v  law  to  repair  their  highways  and  streets,  they 
relieve  themselves  from  responsibility  for  an 
uused  by  non-repair,  by  showing  that  it  has  let  out 
the  work  of  repairing  to  a  competent  person.  So  a  rail- 
Way  cannot  escape  the  consequences  of  an  accident,  whereby 
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damnge  is  caused,  by  showing  they  had  employed  the  most 
competent  and  trustworthy  servants  they  could  find : 
Virj'niii  Southern  R.  W.  Co.  v.  Sungon,  15  Grntt.  230. 
There  are  several  degrees  of  negligence,  it  might  for 
examjde  be  divided  into  slight,  ordinary,  and  gross,  but 
these  are,  when  closely  analyzed,  sis  one  writer  puts  it, 
"  theoretical  smd  extremely  difficult  of  application."  In 
the  case  of  Wilson  v.  JJrdt,  11  M.  &  W.  113,  Rnlfe,  B., 
Said  he  could  see  no  difference  between  negligent  and, 
gross  negligence,  that  it  was  the  same  thing,  with  a 
vituperative  epithet;  this  opinion  has  been  adopted  in 
more  recent  cases  l>y  other  able  Judges.  Also  in  pleading 
it  is  not  necessary  to  nver  gross  negligence,  for  a  general 
averment  of  negligence  will  be  looked  upon  as  meaning 
that  degree  of  negligence  necessary  to  sustain  the 
pleading.  Of  course  there  are,  and  quite  properly,  dis- 
tinctions drawn  in  the  amount  of  negligence  required 
in  order  to  make  different  persons  responsible  ;  a  greater 
degree  of  negligence  would  be  recpiired  ti  be  proved 
to  make  a  gratuituous  bailee  of  goods  responsible  for  their 
loss,  than  would  fix  a  bailee  for  hire  with  responsibility ;  a 
man  who  borrowed  an  old  broken  down  horse  would  not 
be  expected  to  take  the  same  care  of  him  as  he  would  of 
a  thoronghbied  race-horse.  We  can  then  easily  gather 
that  there  are  always  two  things  to  be  considered  in  settling 
in  our  minds  the  degree  of  care  required  in  any  given  case, 
first,  the  thing  to  be  taken  care  of,  second,  the  danger  to 
which  it  is  or  may  be  exposed.  Now  if  you  were  entrusted 
with  the  care  of  half  a  ton  of  coal,  and  a  dozen  diamonds, 
(both  of  them  by  the  way  a  form  of  carbon),  a  much  differ- 
ent degree  of  thought  and  protection  would  be  required 
in  regard  to  each.  It  would  doubtless  be  sufficient  to 
place  the  coal  in  the  coal  bin  in  your  yard,  but  j'ou  would 
hardly  expect  to  escape  the  consequence  of  so  rash  an  act 
if  you  placed  the  diamonds  in  the  same  place  ;  you  would 
no  tloubt  be  expected  to  exercise  a  somewhat  greater 
degree  of  care  in  regard  to  the  more  valuable  articles.  1 
think  we  have  now  a  pretty  clear  idea  of  what  is,  and  what 
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is  not  nugligcnco,  anil  the  principlcH  wliich  regulate  the 
decision  of  the  question;  let  us  now  take  up  some  specified 
subjects  and  endeavour  to  derive  »omo  benefit  by  a  little 
research  into  the  boundaries  set  by  established  cases  to  the 
responsibility  of  individuals  in  each  specified  subject.  Let 
us  take,  for  example,  the  liability  of  a  master  for  the  negli- 
gence of  his  servant. 

We  may  lay  the  foundation  by  noticing,  that  whatever 
a  servant  does  in  order  to  give  etfoct  to  his  master's  wishes 
or  commands,  will  be  treated  as  the  act  of  the  master.  A 
common  instance  of  this  is,  whore  a  servant  is  entrusted 
with  his  master's  horse  and  carriage  to  go  upon  an  errand 
for  the  master,  if  the  servant  while  so  i)uvsuing  the 
master's  directions,  even  if  he  drive  out  of  the  way  to  any 
great  extent,  or  actually  disobey  his  niaster's  strict  injunc- 
tions, and  even  wilfully  and  wrongfully  docs  what  he  has 
been  ordered  not  to  do,  and  causes  injur}'^  to  any  one  from 
his  carelessness  or  negligence,  the  master  will  be  liable  for 
such  injuiy;  on  the  other  hand,  if  the  servant  took  the 
horse  and  carriage  and  went  off  on  some  frolic  of  his  own 
and  injured  anyone,  the  master  Avould  not  be  liable. 
UnderJiill,  in  his  valuable  little  work  on  Tort-s,  lays  down 
the  rule  very  clearly.  He  puts  it  in  this  manner,  "  a  person 
/  who  puts  another  in  his  place,  to  do  a  class  of  acts  in  his 
j  absence,  is  answerable  for  the  wrong  of  the  person  so 
j  intrusted,  either  in  the  manner  of  doing  such  an  act,  or  in 
doing  such  an  act  under  circumstances  in  which  it  ought 
not  to  have  been  done  ;  provided  that  what  is  done  is  not 
done  from  any  caprice  of  the  servant,  but  in  the  course  of 
•the  employment":  Uuyley  v.  Manchester,  Sheff.  <£•  Lincoln 
R.  Co.,  L.  R.  7  C.  P.  415. 

So  the  principal  question  to  be  always  first  decided,  when 
3'ou  are  seeking  to  make  a  master  responsible  for  a  wjong- 
ful  act  committed  by  his  servant  is,  was  the  wrongful  act 
done  in  the  course  of  the  employment  or  outside  of  it? 
And,  if  the  master  claims  exemption  from  liability  for  the 
tortious  act  of  his  servant,  on  the  ground  that,  while 
apf  arently  engaged  in  executing  his  orders,  the  servant 
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was  in  fact  pursuing  his  own  purpose,  without  regard  ta 
his  master's  business,  and  was  acting  wilfully  and  malici- 
ously, this  is  ordinarily  a  question  of  fact  for  the  jury : 
Jackson  v.  The  Second  Avenue  Ry.  Co.,  47  N.  Y.  274.     To 
illustrate  this  I  will  give  you  an  American  case,  where  I 
think     the    law    was    coiTectly    stated.      The     plaintiff 
jumped  upon  the  platform  of  a  baggage  car,  on  defendant** 
road,  to  ride  to  a  place  where  the  cars  wore  being  backed  ta 
make  up  a  train.     The  defendant's  rules  forbade  all  per- 
sons, except  certain  employees  riding  on  baggage  cars,  and 
directed  baggage-men  to  rigidly  enforce   the    rule.     The 
plaintitt"s  evidence  tended  to  show  that  the  defendant's 
baofo^atJ-e-man  ordered  him  off  the  car  while  it  was  in  motion. 
A  pile  of  wood  was  lying  near  the  track,  and  the  plaintiff 
told  the  baggage-man  he  could  not  get  off  on  account  of 
the  wood,  whereupon  the  baggage-man  kicked  him  off. 
He  fell  against  the  wood,  thence  under  the  cars,  and  was 
seriously  injured.     In  an  action  to  recover  damages  for  the 
injury  sustained,  it  was  held  that  the  fact  of  the  plaintiff 
being  a  trespasser  was  no  defence,  and  that  the  foregoing 
facts,  as  proved,  were  sufficient  to  send  the  case  to  the  jury» 
The  court  charged  that,  if  the  baggage-man  acted  "wilfully 
and  maliciously  towards  the  plaintiff  outside  of  and  in 
excess  of  his  duty,"  the  defendants  would  not  be  liable,  and 
the  Judge  refused  to  qualify  his  charge,  or  to  charge,  that 
it  was  sufficient  to  exempt  defendants  from  liability,  that 
the  act  of  the  baggage-man  was  wilful ;  and  the  full  Court 
held  that  the  learned  Judge  was  right :  Rounds  v.  Dele- 
ware,  Lackuwana  and    West.  Ry.   Co.,   64   N.   Y.   129} 
Higgins  v.   The    Watervilet  TurnjAke  Co.,  46  N.  Y.  23 ; 
Sanford  v.  The  Eighth  Avenue  Ry.  Co..  23  N.  Y.  343;. 
Lovett  v.  Salem,  <&o.,  Ry  Co.,  9  Allen,  557. 

A  case  in  our  own  Courts  illustrates  this  principle. 
Upon  a  road,  not  a  regular  road  allowance,  but  formed  of 
land  given  by  the  owners  thereof,  for  their  general  con- 
venience, statute  labor  had  been  performed  for  some  time 
under  the  regular  pathmaster,  and  the  public  funds 
expended.     It  was  held  that  the  road  must  be  considered 
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to  be  under  the  charge  of  the  municipality,  so  far  as  to 
render  them  liable  for  its  state  of  repair.  The  liability  to 
repair,  entends  to  overhanging  trees  liable  to  fall  upon  the 
i*oad  and  cause  damage  to  passers  by.  1  Hawkins,  P.  C.  T. 
704.  Where,  therefore,  the  servants  of  the  defendants  in 
piocuring  materials  on  land  adjoining  the  road  for  its  repair, 
felled  a  ti-ee,  which  in  falling,  lodged  against  another 
tree  near  the  road,  and  being  left  there,  afterwards  fell 
and  killed  the  plaintiff's  wife,  while  passing  along  the 
road,  upon  these  facts,  the  del'endants  were  held  ILcble. 
Gwynne,  J.,  said,  the  defendants*  servants,  as  well  as  the 
defendants,  were  liable ;  but  in  the  event  of  the  latter 
being  held  liable,  they  would  have  a  j-emedy  over  against 
former :  Gilchrist  v.  The  Corporation  of  the  Township  of 
ifarden,  2(i  C.  P.  1  ;  Bush  v.  Steinman,  1  B.  &  P.  408; 
jdersey  Docks  Trustees  v.  Gibbs,  L.  R.  1  H.  L.  93. 

Now  we  have  seen  that  a  part  of  the  rule  we  are 
discussing,  requires  the  servant  to  be  acting  in  the  course 
of  his  employment,  it  consequently  is  a  general  proposition 
of  law,  that  a  master  is  not  responsible  for  the  wrongful 
act  of  his  servant,  unless  the  act  w^as  done  by  the  servant 
^n  the  course  of  his  employment. 

This  proposition  has  given  rise  to  considerable  discussion 
in  a  large  number  of  cases,  it  is  extremely  difficult  to  draw 
the  line,  and  say  where  and  when  a  servant  is,  or  is  not, 
acting  in  the  course  of  his  employment ;  and  to  reconcile 
all  the  cases  is  tiext  to  impossible. 

In  one  case  it  was  in  the  course  of  the  employment  of  a 
iservant  of  the  defendant,  who  was  a  brewer,  to  deliver 
Vfith  the  defendant's  horse  and  cart,  the  beer  to  his 
•customers,  and  on  hi",  return,  to  collect  the  empty  casks, 
for  each  of  which  he  received  a  penny;  the  servant  with- 
out the  defendant's  permission^  taking  out  the  horse  and 
cart  for  a  purpose  entirely  of  his  own,  on  his  way  back 
collected  some  empty  casks,  and  while  thus  returning,  by 
iiegligent  driving  he  injured  the  plaintiff's  cab;  under 
these  circumstances  the  defendant  was  held  not  liable. 
,  Mr.  Justice  Lindley,  observing  that  the  question  of  course 


35 


was,  wns  the  servant  acting  in  the  course  of  his  employment? 
and  decided  that  he  was  not,  as  the  scrvnnt  did  not  start 
out  in  his  master's  employ;  antl  he  thought  the  picking 
up  the  empty  casks  on  his  return  could  not  affect  the 
matter :  liayner  v.  Mitchell,  L.  R.  2  C.  P.  Div.,  357. 

In  another  case,  the  master  entrusted  liis  servant  with  his 
horse  and  caninge  for  a  given  purpose,  nnd  the  servant,  for 
some  purpose  of  his  own,  drove  it  off  in  another  direction, 
and  in  doing  so  drove  over  the  plaintiff.  The  master  was 
held  not  to  be  responsible,  on  the  ground  that  the  servant 
was  not  acting  within  the  scope  of  his  employment ;  for  he 
had  started  upon  a  new  and  entiixOy  independent  journey, 
which  had  nothing  to  do  with  his  connection  with  his 
master :  Storey  v.  Aahton,  L.  R.  4,  Q.  B.  476. 

But  it  has  been  held,  that  the  servant  going  upon  his 
master's  business,  and  merely  taking  a  longer  road,  such 
deviation  would  not  be  sufficient  to  take  him  out  of  his 
master's  employment:  ^lUchell  v.  Crasswellei',  17  Jur.  717. 

Now  the  fact  that  the  servant  was,  at  the  time  of  the 
injury,  engaged  in  the  service  of  the  master  is  not  conclu- 
sive as  to  the  master's  liability.  The  act  causing  injury 
must  bo  within  the  scope  of  the  authority  which  the  ser- 
vant had  from  the  master,  or  which  the  master  gave  the 
servant  reasonable  cause  to  suj)pose  he  had,  or  which  ser- 
vants employed  in  the  same  capacity  usually  have. 

m  an  American  case  where  the  plaintiff's  slave  was  on 
board  a  steamboat  as  passenger,  and  a  free  negro  employed 
on  the  boat  injured  him  by  the  discharge  of  a  gun,  the 
owner  of  the  boat,  who  was  also  the  captain,  was  held  not 
to  be  responsible  :  McClenaghan  v.  Brock,  5  Richardson's, 
L.  R.  17,  South  Carolina. 

An  English  case  also  illustrates  the  point  very  well.  A 
van  was  standing  in  the  street  with  a  gig  behind  it,  the 
defendant's  carriage  coming  up,  there  was  not  room  to  pass, 
the  defendant's  driver  got  down  from  his  box  and  took 
hold  of  the  head  of  the  horse  attached  to  the  van,  causing 
him  to  move  forward,  by  which  movement  a  packing  case 
on  the  van  fell  backwards,  and  broke  the  shafts  of  the  gig; 
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it  was  held  here  that  the  defendant  was  not  liable,  as  the 
driver  was  not  acting  within  the  scope  of  his  authority 
•when  the  accident  occurred  :  Lamb  v.  Palk,  0  C.  &;  P.  G29. 
But  where  a  servant  is  allowed  by  the  ma- ter  to  com- 
bine his  own  business  with  thiit  of  the  master,  or  even  to 
attend  to  both  at  substantinlly  the  snme  time,  no  very 
searching  enquiry  will  be  made  as  to  which  business  the 
servant  was  engaged  in  at  the  particular  time  a  third  per- 
son was  injured  by  his  negligence  ;  but  the  master  will  be 
held  responsible,  unless  it  clearly  appears  that  the  servant 
could  not  have  been  either  directly  or  indirectly  serving 
his  master  in  the  act,  the  negligent  performance  of  which, 
caused  the  injury.  In  one  case  the  defendant's  agent  was 
driving  with  his  own  horse  and  gig  for  the  primary  pur- 
pose of  calling  upon  his  own  medical  attendant,  but  pro- 
posed, though  without  his  express  consent,  to  stop  on  the 
way  upon  business  of  his  principal,  and  before  reaching 
the  latter  place,  through  his  negligent  driving,  ran  against 
and  killed  the  plaintiff's  horse,  the  defendant  was  held 
liable  :  Patten  v.  Rea,  2  C.  B.  N.  S.  G13. 

It  is  quite  possible  for  a  servant  to  continue  every 
moment  serving  his  master,  and  yet  so  abuse  the  facilities 
afforded  by  his  employment,  as  to  carry  out  his  own 
private  ends,  and  to  commit  injuries  wholly  unconnected 
with  his  master's  business. 

The  captain  of  a  vessel  may  sail  on  one  of  the  most 
direct  and  usual  courres  for  his  destination,  and  yet  wan- 
tonly run  down  another.  The  engineer  on  a  train  may  see 
cattle  on  the  track  ahead,  and  j'et  purpose;y  run  over  them, 
and  be  every  moment  carrying  out  the  ends  of  his  master's 
business  and  serving  him ;  but  injury  so  committed  would, 
in  either  case,  be  distinguished  from  acts  performed  in  the 
master's  service,  and  he  would  not  be  liable  for  such  reck- 
less and  gratuitously  injurious  acts.  Where  the  defendant's 
servant  was  driving  a  waggon,  the  plaintiff's  son  asked 
permission  to  ride.  The  servant  said  he  might  when  he 
got  up  the  hill,  and  the  boy,  having  caught  hold  of  the 
wajjgon  between  the  fore   and  hind  wheels,  the  servant 
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started  the  horses  on  a  trot,  and  the  boy  was  thrown  down 
and  badly  injured  by  one  of  the  wlieels  passing  over  him. 
It  was  held  that  the  master  was  not  liable,  the  act  of  the 
■ervant  being  wilful  and  wanton  :  Wright  v.  Wilcox,  10 
Wend.  343. 

In  another  case  where  the  driver  of  an  omnibus  driving 
between  P.  and  K.,  whilst  plying  between  those  places,  wil- 
fully and  contrary  to  the  express  orders  of  his  mnster 
pulled  across  the  road  in  order  to  obstruct  the  progress  of 
the  plaintiff's  omnibus. 

In  an  action  for  negligence,  it  was  held,  that  if  the  act 
of  driving  across  to  obstruct  the  plaintiff's  omnibus  was 
an  net  done  in  the  best  interest  of  the  master,  although  a 
reckless  driving  on  the  servant's  part,  and  was  an  act  done 
by  him  in  the  course  of  his  service,  in  doing  what  he  con- 
sidered would  advance  his  master's  business  by  obstructing 
a  rival  company,  the  master  would  be  liable,  but  if  the  act 
was  the  net  of  the  servant  and  done  for  some  purpose  of  his 
own,  the  defendants  were  not  responsible.  "Wilies,  J.,  said  : 
"  It  is  well-known  that  there  is  virtually  no  remedy  what- 
ever against  the  driver  of  an  omnibus,  and  therefore  it  is 
necessary,  that  for  injury  resulting  in  an  act  done  by  him 
in  the  course  of  his  master's  .service,  the  master  should  bo 
responsible ;  for  there  must  be  a  remedy  against  some 
person  capable   of   paying  damages  to  those  injured  by  J^ 

improper  driving.  The  defendant's  omnibus  was  driven 
before  the  omnibus  of  the  plaintiff  in  order  to  obstruct 
it,  it'may  be  said  the  defendant  ^ad  positive  instructions  to 
obstruct  no  omnibus  whatever.  In  my  opinion  these 
instructions  were  immaterial.  If  disobeyed,  the  law  casts 
upon  the  master  a  liability  for  the  acts  of  the  servant  done 
in  his  emplo3'ment ;  and  the  law  is  not  so  futile  as  to  allow 
a  master,  by  giving  strict  instructions  to  his  servant,  to 
discharge  himself  from  liability.  'J'herefbre  I  consider  it 
immateiial  that  the  deiondant  directed  the  servant  not  to 
do  the  act;"  and,  to  show  the  distinction,  Blackburn,  J., 
said  :  "  If  the  jury  came  to  the  conclusion  that  he  did  it 
not  to  further  his  master's  interests,  not  in  the  course  of 
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his  master's  employment,  but  from  private  spite,  with  the 
object  of  injuring  his  enemy,  who  may  be  considered  th«»    . 
rival   driver,   that   would   be    out   of  the   course   of  the 
employment:  Linipua  v.  The  London  Omnibus  Co.,  1  H. 
&  C.  52G. 

From  these  cases  we  may  gather  that  there  is  no  rule  of 
law  that  the  master  is  not  liable  for  the  wilful  and  wrong- 
ful acts  of  his  servants,  and  that  there  are  many  cases  in 
which  the  master  must  be  held  liable. 

The  true  question  is,  whether  the  act  is  done  in  the 
course  of  the  employment;  if  you  find  that  it  is,  no  matter  if 
the  servant  lias  had  instructions  not  to  do  the  particular 
act,  the  master  will  be  responsible ;  but  if  the  wrongful  act 
has  been  committed  by  the  servant  apart  and  distinct  from 
his  employment,  then  he  who  brings  an  action  against  th3 
master  cannot  succeed. 

In  Williams  v.  Jones,  3  H.  &  C.  256,  it  appeared  that 
the  defendant  bought  some  boards  fiom  the  plaintiff,  a  tim- 
TDer  merchant,  and  at  the  defendant's  request  the  plaintiff 
gave  him  permission  to  use  his  shed  for  the   purpose  of 
making  a  sign-board.     The  defendant  employed  D,,  a  car- 
penter, to  make  a  sign-board   at  a  fixed  price,  and  D.  used 
the  shed  for  the  purpose   with  the  plaintiff's  knowledge. 
D.,  while  so  working,  lighted  a  pipe  from  a  match  with  a 
shaving,  which  he  accidentally  dropped,  and  the  shed  was 
burnt  down.     Upon  an  action  brought  against  the  defen- 
dant it  was  held  he  was  not  liable,  for  that  the  act  of  D. 
was  not  a  negligent  act  within  the  scope  of  his  authority. 
I  cannot  better  close  my  lecture  than  by  making  a  quota- 
tion f 'rm  the  judgment  of  Martin   B.,   in  this  case,  as 
illustraimg  the  various  degrees  of  negligence  of  the  several 
parties,     lie  says:  "We  are  not  aw^are  of  any  authority 
which  shows  that  any  contract  exists  between  a  person  so 
occupying  a  shed  under  a  license,  beyond  that  which  the 
law  would  itself  impose  in  respect  of  negligence  ;  and  we 
think,  therefore,  that  the  only  duty  which  was  imposed 
upon  the  defendant  was,  that  there  should  not  be  negli- 
gence in  the  use  of  the  shed ;  and  if  in  the  course  of  the 
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employment  D.,  tlie  carpenter,  had  been  jjuilty  of  any 
negligence  whicli  could  be  at  all  applicable  to  the  employ- 
ment in  which  he  was  engaged,  it  may  be  that  the  defen- 
dant would  be  responsible ;  but  we  think,  upon  the  best 
consideration  thnt  we  can  give  to  the  case,  it  is  impossible 
to  hold  that  a  man  who  employs  another  for  a  sum  of 
money  to  do  a  job  is  to  be  responsible  because  that  man 
does  a  very  natural  and  common  act,  and  which  the  jury 
have  found  to  be  a  negligent  act ;  it  is  impossible  to  say 
that  that  casts  any  liability  upon  the  employer.  If  the 
facts  were  correctly  found  by  the  verdict,  Davis  himself 
would  be  liable  and  responsible  for  this  negligence,  for  he 
would  have  acted  negligently  when  on  the  premises  of 
another  person,  towards  wh«)ni  he  was  at  all  events  bound 
to  use  reasonable  care  for  the  purpose  of  protecting  the 
pren)ises  irora  injury,  and  therefore  the  action  would  lie 
against  him." 

A  reference  to  the  cases  above  mentioned,  and  innumer- 
able others  that  are  cited  in  the  leading  text  books,  will 
amply  support  the  remark  I  made  a  few  moments  ago, 
that  it  is  extremely  difficult  to  draw  the  line,  and  say 
■where,  and  where  not,  a  servant  can  be  said  to  be  acting  in 
the  course  of  his  master's  employment.  I  will  now  leave 
the  subject  in  the  hope  that  the  few  cases  I  have  cited, 
may  enable  you  to  extend  your  individual  researches. 
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MASTER    AND   SERVANT. 


THIRD   LECTURE. 


Where  the  master  authorizes  the  servant  to  commit  an 
act  of  violence,  or  any  other  act  of  aggression,  the  master 
M'ill  be  liable,  and  this  authority  may  be  given  by  implica- 
tion, by  express  authority ;  or  the  master  may  afterwards 
adopt  the  servant's  act :  in  all  of  which  cases  he  will  be 
held  responsible,  for  the  acts  of  his  servants  are  deemed  to 
be  his  own.  And  when  the  master  directs  the  servant  to 
do,  upon  the  happening  of  some  contingency,  some  act  of 
violence,  and  the  servant  believes  such  occasion  to  have 
arrived,  and  thereupon  exercises  his  authority,  the  master 
will  be  liable,  although  the  servant  may  have  anticipated 
his  authority. 

In  an  English  case  where  the  defendants  directed  the 
guards,  or  conductors,  of  their  omnibus  to  remove  dis- 
orderly passengers,  the  plaintiff  being  deemed  disorderly, 
who  was  in  fact  an  inoffensive  pei*son,  was  carelessly,  and 
by  excessive  force,  removed  by  one  of  them :  It  was  held 
that  the  guard  had  an  implied  authority  to  use  his  own 
discretion  in  determining  who  came,  and  who  did  not  come 
within  his  instruction,  and  that  the  defendants  were  liable: 
Seymour  v.  Greenwood,  7  H.  &  N.  355 ;  Croft  v.  Alison. 
4  B.  &  Aid.  590.  And  in  cases  where  the  contingency  does 
not  actually  arise  which,  to  follow  his  master's  instruc- 
tions, necessitates  the  servant  using  violence,  yet  should 
he  use  unnecessary  force,  or  employ  it  at  a  time,  or  in  a 
manner  which  makes  the  consequence  unnecessarily  severe, 
the  master  will  still  be  responsible,  notwithstanding  any 
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precaution  he  may  have  taken  in  his  instructions  to  avoid 
the  occurrence  of  the  very  injury,  which  an  ill-timed,  or 
excessive  use  of  the  authority  and  power  confided  to  the 
servant  would  occasion.  As  for  instance,  a  railway  com- 
pany would  be  liable  for  an  injury  suffered  by  a  passenger 
who  was  put  off'  by  one  of  the  company's  servants  while 
the  cars  were  in  motion,  for  refusing  to  pay  his  fare.  You 
will  remember  the  case  of  Rounds  v.  The  Delaware  and 
Lackatvana  R.  W.  Co.  64,  N.  Y.  129,  {ante  page  33,)  where 
the  baggage-man  threw  off"  a  passenger  while  the  train  was 
in  motion  from  which  act  an  injury  arose;  the  Court  held 
that  the  baggage-man  was  acting  within  the  scope  of  his 
authority  to  put  off*  all  intruders,  no  matter  how  wilful,  or 
malicious  his  act  was,  the  sole  question  being,  not  the 
wilfulness  or  maliciousness  of  the  act,  but  whether  the 
servant  was  or  was  not  exceeding  his  authority. 

In  a  case  in  our  own  Courts  the  defendants'  servants 
-were  employed  in  replacing  on  the  track  one  of  the  defen- 
dants' engines,  which  ran  off"  near  a  highway  crossing,  but 
on  the  ground  of  the  company  ;  the  female  plaintiff,  with 
another  woman,  approached  the  crossing  wnth  a  horse  and 
waffffon  and  asked  the  servants  of  the  defendants  thus 
employed,  if  they  might  cross,  when  one  of  them  said,  Yes. 
One  then  winked  at  another,  and  laughed.  While  she  was 
crossing,  she  herself  holding  the  horse  by  the  head  and 
the  other  woman  sitting  in  the  waggon  holding  the  reins, 
steam  was  let  off  through  the  valves  of  the  engine,  and  the 
horse,  becoming  frightened,  knocked  down  the  plaintiff  and 
injured  her.  Held,  an  actionable  wrong,  for  which  defen- 
dants were  liable.  It  also  appeared  that,  even  if  the  act 
had  been  wanton  and  unnecessary  on  the  part  of  the  men 
working  at  the  engine,  the  defendants  would  be  liable,  for 
it  was  done  in  the  course  of  their  employment:  Stott 
et  ux  V.  Grand  Trunk  Ry.  Co.,  24  U.  C.  C.  P.  347; 
Manchester  South  Junction,  <£:c.,  Ry.  v.  Fullarton,  14  C.  B. 
N.  S.  54.  Where  the  master  is  bound  by  law  or  contract 
to  render  a  particular  service  to  a  third  person,  as  express 
companies,  telegraph  companies,  or  other  carriers,  the  mas- 
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ter  is  liable  for  the  non-porformance  of  such  service, 
although  the  non-performance  may  be  occasioned  by  a 
wilful  refusal  of  the  servant  to  do  his  duty,  no  matter  from 
what  motive.  Even  when  a  servant  employed  to  do  any 
certain  act  is  especially  forbidden  to  adopt  a  particular 
method  in  doing  it,  yet  wilfully  adopts  that  method,  the 
master  will  be  liable  for  injuries  thereliy  caused  to  third 
persons,  if  the  servant  did  the  ibrbidden  thing  as  a  real 
means  for  the  performance  of  the  master's  work. 

The  ]>laintitf  sued  the  defendant  for  damages  occasioned 
by  the  burning  of  brush-wood  on  his  land,  whereby  the 
plaintiff's  timber  was  destroyed.  The  fire  was  kindled  by 
the  defendant's  servants  in  his  absence,  and  against  his 
orders,  but  for  the  purpose  of  doing  his  work,  and  it  was 
held  that  the  master  was  liable  for  the  damage  :  Keith  v. 
Keir,  Hay.  8. 

A  master  is  not  liable  to  a  criminal  action  at  common 
law  for  the  acts  of  his  servant,  unless  their  acts  make  the 
business  carried  on  by  him  a  nuisance. 

The  master  is  liable  for  the  negligence  of  one  whom  hi.s 
servant  employs,  by  his  authority,  to  aid  such  servant  in 
the  master's  business  ;  the  authority  need  not  be  express, 
but  may  be  implied  from  the  nature  of  the  business,  or  the 
course  of  trade.  Thus,  such  an  authority  would  be  implied, 
where  a  servant  was  intrusted  with  a  task  of  such  dimen- 
sions that  one  man  could  not  jierform  it,  or  could  not 
perform  it  in  a  given  time,  as  in  the  construction  of  a 
building,  or  the  removal  of  a  large  quantity  of  goods. 

A  cornfactor's  sister,  managing  his  shop  in  his  absence, 
employed  a  drunken  man  to  deliver  corn  to  a  customer. 
The  man  took  it  on  a  small  truck,  contrary  to  the  usual 
practice,  and  by  his  negligence  in  leaving  it  out,  a  person 
driving  by  was  injured.  The  cornfactor  was  held  liable  to 
the  person,  on  the  ground  that  employing  a  tipsy  person 
was  an  act  of  negligence,  and  that  such  employment  was 
the  cause  of  the  damage  :  Wcmsfall  v.  Pooley,  G  CI.  &  Fin. 
910  ;  and  where  the  defendant's  cart  was  driven  by  a 
person,   not   in   his   employ,   but   to   whom    his   servant 
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had  intrusted  the  reins,  and  the  plaintiff's  carriage  wa» 
injured  by  the  cart  being  driven  against  it,  the  defendant 
was  held  liable,  although,  as  you  will  notice  the  driver  was 
not  in  the  service  of  the  defendant :  Booth  v.  Mister,  7  C. 
&  P.  OG. 

Now  the  meaning  of  the  word  servant  is  by  no  means 
limited  to  persons  in  a  menial  capacity  :  29  A  hh.  Law  Diet., 
463.  The  payment  of  an  employee  by  the  day,  or  the  control 
and  supervision  of  the  work,  by  a  person  supposed  to  be 
acting  in  the  capacit}'  of  servant,  will  not  alone  be  con- 
clusive as  to  his  position,  as  a  learned  American  Judge 
says,  "  to  get  at  the  truth,  we  must  look  further,  and  see  if 
the  person  said  to  be  servant,  is  acting,  at  the  time,  for  and 
in  the  place  of  his  master,  in  accordance  with,  and  repre- 
senting his  maste;'  '^U  and  not  his  own":  Corhin  v. 
AmeHcan  Mills,  2.        r,   .  274,  per  Ellsworth,  J. 

Servants  who  are  employed  a^^d  paid  by  one  person, 
may  nevertheless,  -pro  fern.,  bf  the  servants  of  another  in  a 
particular  transaction,  and  that.  to»y,  even  if  their  employer 
be  interested  in  their  work.  Their  services  may  be  lent 
to  another,  which  latter  person  may  have  entire  control 
over  their  actions,  or  a  servant  in  good  faith  may  assist  a 
person  independently  employed  to  do  something  for  the 
benefit  of  the  master,  but  in  which  he  may  have  no  right 
to  interfere,  and  in  which  he  is  entirely  under  the  control 
of  some  other  person  ;  of  course  in  such  cases,  the  person 
whose  servant  he  really  is  is  not  responsible  for  his  acts  ; 
but  the  party  who  has  control  over  him,  and  in  whose 
temporary  service  he  is  at  the  time  an  injury  arises  from 
some  act  of  his,  is  responsible  :  Rourke  v.  White  Mass. 
Coal  Co.,  L.  R.  2  C.  P.  D.  205  ;  Murray  v.  Carrie,  L.  R.  6 
C.  P.  24  ;  Kimhall  v.  Cushman,  103  Mass.  194.  Where  the 
defendant's  servants  piled  in  an  improper  manner  some 
bales  of  his  cotton,  under  the  direction  of  the  warehouse- 
man with  whom  they  were  stored,  and  who  had  exclusive 
control  over  the  mode  in  which  they  should  be  piled,  and 
the  bales  owing  to  having  been  so  placed,  fell  and  injured 
the  plaintiff,  it  was  held  that  tbe  defenoant  was  not  liable. 
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as  his  servants  were  not  in  his  emplo3nnent  at  the  time,  but 
were  the  servants  of  the  warehouseman  only:  Murphnj  v. 
Caralli,  3  H.  &  C.  462 ;  Randleson  v.  Murray,  8  A.  &  E. 
109,  distinguished  by  Pollock,  C.  B. 

The  next  somewhat  important  branch  of  our  subject, 
which  we  have  to  consider,  is,  the  liability  of  an  employee 
for  a  contractor's  torts ;  and  we  may  lay  down  the  rule 
according  to  Mr.  Underbill,  as  follows : 

A  person  employing  a  contractor,  will  be  liable  for  the 
contractor's  wrongful  acts,  if  either  («),  the  employer 
retains  his  control  over  the  contractor,  and  personally 
interferes  and  makes  himself  a  part}'  to  the  act  which 
occasions  the  damage  ;  or  (/>),  where  the  thing  contracted  to 
be  done  is  itself  unlawful;  or  (c),  where  a  legal  duty  is 
incumbent  upon  the  employer,  and  the  contractor  either 
omits  or  imperfectly  performs  such  duty. 

Now  let  us  first  enquire  who  is  a  contractor,  and  then 
consider  separately  the  sub-divisions  of  the  above  rule. 

Of  course  every  person  who  enters  into  a  contract,  may 
be  called  a  contractor,  but  we  may  define  the  term  as  I 
speak  of  it.  as  a  person  who,  in  pursuit  of  an  independent 
business,  undertakes  to  do  specific  jobs  of  work  for  other 
people,  without  submitting  himself  to  their  control  in  the 
petty  details  of  the  work.  The  true  test  then,  may  be  said 
to  be,  whether  the  person  renders  the  service,  or  performs 
the  work,  in  the  course  of  an  independent  occupation, 
representing  the  will  of  his  employer  only  in  the  result  of 
the  work,  and  not  as  to  the  means  by  which  it  is  to  be  done : 
Shearhinn  ami  Redficld  on  Negligence,  9G. 

The  moment  he  submits  himself  to  the  control  of  his 
employer,  as  to  the  details  of  the  work,  then  the  capacity 
of  contractor  ceases,  and  he  becomes  a  servant. 

He  may  be  a  contractor  as  to  a  part  of  the  work,  and 
servant  as  to  some  other  part,  so  the  question  in  any  given 
case  as  to  which  capacity  a  man  occupies,  is  a  question 
partly  of  law,  and  partly  of  fact. 

Now,  whenever  the  distinct  relation  of  contractor  exists, 
the  employer  is  seldom  responsible  for  the  torts,  or  negli- 
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gence  of  the  contractor,  or  of  his  servants,  agents,  or  sub- 
contractors in  the  execution  of  the  employer's  work.  So  a 
contractor  is  not  responsible  to  third  persons,  subject  to 
the  same  rules  governing  responsibility  of  employers,  for 
the  torts,  or  negligence  of  the  sub-contractor,  or  servants. 

Where  the  defendant,  as  builder,  was  employed  by  the 
committee  of  a  club  to  execute  certain  alterations  in  the 
club-house,  including  the  preparation,  and  hanging  of  gas- 
fittings,  and  he  made  a  sub-contract  with  a  gas-fitter  to 
execute  that  part  of  the  work,  and  in  the  performance  of 
which,  and  owing  to  the  gas-titter's  negligence,  an  explosion 
occurred,  and  the  plaintiff  was  damaged,  the  defendant  was 
held  not  liable :  liapson  v.  Cuhitt,  9  M.  k  W.  710 ;  Quar- 
7)ian  v.  Burnett,  C  M.  »fe  W.  499;  Carroll  v.  Flympton,  9 
U.  C.  0.  P.  ^45 ;  Cunningham  v.  Grand  Trunk  li.  W.  Co. 
31  U.  C.  11.  350. 

It  has  been  held  that  a  school  district  is  not  liable  for 
injuries  caused  to  one  of  the  scholars  by  the  falling  of  a 
wall,  weakened  by  alterations  to  the  school-house,  when 
the  alterations  were  being  made  by  a  contractor,  although 
the  school  district  employed  an  architect  to  superintend 
his  work.  School  District  of  Erie  v.  Fuess,  S.  C.  Pa. 
Nov.  14,  1881,  14  Central  L.  J.  97. 

Now,  in  regard  to  the  first  branch  of  our  rule,  that  if  the 
employer  retains  the  control,  or  interferes  personally,  and 
makes  himself  a  party  to  an  act  which  occasions  damage 
he  becomes  liable,  I  will  direct  your  attention  to  a  couple 
of  cases.  Where  the  defendant  employed  a  contractor  to 
make  a  drain,  and  the  contractor's  man  left  some  of  the 
soil  on  the  highway,  in  consequence  of  which  an  accident 
happened  to  the  plaintiff,  and  afterwards  the  defendant, 
on  complaint  being  made,  promised  to  remove  the  rubbish, 
and  paid  for  carting  part  of  it  away,  and  it  did  not  wpyear 
that  the  contractor  had  undertaken  to  remove  it,  it  was 
held  that  the  defendant  was  liable :  Burgess  v.  Gray,  1  C. 
B.  578;  Quarman  v.  Burnett,  C  M.  &  W.  499;  Sadler  v. 
Henlock,  4  E.  &  B.  570. 

In  another  case,  in  our  own  Courts,  where  the  plaintiff 
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owned   lands  in   Nottawaaaga,  througli  which  the  defen- 
dants constructed  their  track.     Portions  of  the  work  of 
construction,  including  the  cutting,  grubbing,  and  clearing 
the  track  oC  all  trees,  kc,  to  be  done  to  the  satisfaction  of 
the  defendants'  engineer,  were  let  to  M.  k^  G.,  who  sub-let 
it  to  other  parties.     The  engineer   hud  power  to  urge   on 
the  work,  but  no  control  over  the  men.     He  directed  the 
workmen,  seivants  of  the  sub-contractors,  to  hurry  on,  and 
burn  the  brush  and  timber  in  the  centre  of  the  tiack,  not 
on  either  side.     The  iire  was  started  in  July,  and  spread 
into  the  plaintiff's  land.    In  October,  the  fire,  as  th.   plain- 
tiff alleged,  having  smouldered  in  the  meantime,  broke  out 
afresh,  and  did  the  greater  part  of  the  damage.     It  was 
held  here  that  the  contiactors,  and  not  the  defendants, 
were  prima  facie  liable  for  the  injury,  if  caused  by  the 
neo-li fence  of  those  who  started  the  tire,  but  the  ground  for 
the  holding  was,  that  the  evidence  did  not  shew  such  an 
interference  by  the  defendants,  through  the  engineer  hurry- 
ing on  the  work,  as  to  shoulder  them  with  the  liability : 
GilUon  v.  N.  G.  R.  W.  Co.,  3:i  U.   C.  R.  128;  athrmed  in 
Appeal,  34  U.  C.  R.  475  ;  Morgan  v.  Bowman,  22  Mo.  338. 
Where  the  thing  contracted  to  be  done  is  an  unlawful 
act,  then  the  employer  cannot  free  himself  from  respon- 
sibility, is  the  second  sub-division  of   our  rule.     A  com- 
pany,   unauthorized    to    interfere    with    the    streets    of  a^' 
Sheffield,     directed    their    contractor    to    open    trenches  *J| 
therein ;  the  servants  of  the  contractor  in  doing  so  left  a 
heap   of  stones,   over   which   the    plaintiff  fell   and   was 
injured.     The  defendants  were  held  liable,  as  their  inter- 
ference with  the  streets  at  all  was  an  injaria  or  wrongful 
act ;  Ellis  v.  Shejjield  Gas  Consumer's  Co.  2  E.  &  B.  767 ; 
see  Congreve  v.  Morgan,  5  Duer.  495,  affirmed  sab.  nom., 
Congreve  v.  Smith,  18N.Y.  79;   Creed  v.  Hartiaan, '2.9 

N. Y.  591. 

The  third  branch  of  the  rule  is,  where  a  legal  duty  is 
cast  upon  the  employer,  and  the  contractor  omits,  or 
improperly  performs  such  duty  the  employer  is  responsible. 

The  defendants  were  authorized  by  an  Act  of  Parlia- 
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ment  to  construct  a  swing  bridge  over  a  navigable  river,  it 
•was  required  of  them  that  it  should  be  properly  and  effi- 
ciently constructed  ;  and  where  the  plaintiff  suffered  loss 
through  defective  construction  and  working  of  the  bridge, 
it  was  held  that  the  defendants  were  liable,  and  could  not 
excuse  themselves  by  throwing  the  blame  on  the  contractor. 
Hald  V.  Littingbourne  dr.,  It.  R.  Co.,  OH.  &;  N.  488. 
Also,  where  the  owner  of  certain  land  employed  a  contractor 
to  construct  a  drain  which  a  statute  made  it  the  duty  of  the 
owner  to  refill ;  the  contractor  not  properly  refilling  it, 
the  earth  in  it  sulisided,  so  that  the  plaintiff  in  passing  fell 
into  the  hole  thereby  caused  and  was  injured.  Held,  that 
the  defendant  could  not,  by  making  a  contract  for  the 
work,  avoid  his  responsibility  for  having  the  drain  refilled, 
and  that  he  was  therefore  liable  :  Gray  v.  Pullen,  5  B.  & 
S.  970. 

So,  for  example,  if  a  municipal  corporation  undertakes 
the  building  of  a  sewer  under  a  public  street,  and  it  is 
a  necessary  result  of  the  undertaking,  that  an  excavation 
has  to  be  made  in  the  street,  if  such  excavation  is  inade- 
quately protected,  so  that  a  person  passing,  without  fault 
on  his  part,  falls  into  it  and  is  injured,  he  has  his  remedy 
against  the  corporation,  which  set  the  work  iu  motion, 
ajid  not  the  contractors:  City  of  Logan  sport  v.  Dick,  70 
Ind.,  Go.  But  if  in  the  prosecution  of  the  work  blasting 
should  be  necessary,  and  the  contractor  should  so  negligently 
conduct  his  blasting  operations  that  a  stone  is  thrown,  and 
injures  a  passer-by,  the  contractor  only  would  be  liable, 
for  it  would  be  manifestly  'injust  to  look  to  the  corporation 
for  indemnity,  as  they  had  nothing  to  do  with  the  manner 
of  doing  the  w^ork. 

We  have  now  briefly  reviewed  the  relations  of  Master 
and  Servant,  except  in  one  important  particular,  that  is, 
how  far  a  master  is  responsible  to  his  servant  for  injuries 
caused  to  him  by  a  fellow  servant. 

A  master  is  not  liable  to  his  servant  for  damage  result- 
ing from  the  negligence  of  his  fellow  servant,  in  the  course 
of  their  common  employment,  unless  the  servant  causing 
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the  injury  was  incompetent  to  (lischarjjo  liis  duty,  or  the 
servant  injured  was  not  at  the  time  acting  in  his  master's 
employment :    Underhill  on  Torts. 

The  master  does  not  warrant  the  competency  of  any 
of  his  servants  to  the  others. 

Where  a  workman  at  the  top  of  a  huilding,  carelessly 
let  fall  a  heavy  substance  upon  a  fellow  workman  at  the 
bottom,  1-he  master  was  held  not  to  be  responsible,  without 
proof  of  the  incompetency  of  the  woikman  causing  the 
injury  to  discharge  the  particular  portion  of  the  work  for 
which  he  had  been  engaged:  Wvjr/ett  v.  Foj',  25  L.  J.  Ex.  1 88. 

Where  the  plaintiff,  )s  administratrix,  sued  the  defen- 
dants for  damage  arising  from  the  deatii  of  her  husband 
caused  by  an  accident  on  the  <lefendants'  railway.  It 
appeared  that  the  deceased,  with  three  others  and  a  fore- 
man, were  employed  with  a  hand  car  in  cleaning  snow 
from  the  track.  The  foreman  saw  a  freight  train  approach- 
ing at  .speed  a  quarter  of  a  mile  off,  upon  which  he  left  the 
men,  telling  them  "  to  clear,"  and  walked  ^^owards  it  waiv- 
in"-  a  flag.  Two  of  the  men  stepped  aside  as  it  came  up, 
but  deceased,  and  the  other  man  lan  in  front  of  it,  along 
the  track,  until  it  drove  the  hand  car  against  and  killed 
them  both.  Held  a  case  of  contributory  negligence,  and  a 
nonsuit  was  ordered.     One  of  the  brakesmen  on  the  train  J 

swore   that  the  brakes  were  defective,  and  that  the  train  ' 

therefore  could  not  be  stopped  in  obedience  to  the  proper 
sio-nal,   which    was   up.     It  appeared,   however,  that  the  ' 

defects  mentioned  by  him  could  have  lieen  removed  by 
tightening  a  bolt,  or  shortening  a  rod,  which  anyone 
employed  by  the  defendants  could  have  done  in  a  few 
moments ;  and  other  witnesses  swoi-e  that  with  the  brakes 
as  they  were,  the  train  could  have  been  stopped,  <^iiat^  it 
came  up  at  a  speed  showing  no  intention  to  stop  at  all, 
and  with  engine  reversed,  ran  a  quarter  of  a  mile  past  the 
station,  and  that  at  the  next  station,  on  the  rame  grade, 
and  with  the  same  brakes,  it  was  stopped  without  difficulty. 
Held,  that  these  focts  conclusively  showed  the  tiegligence 
not  to  have  been  that  of  the  defendants,  but  of  their 
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servants  engaged  in  a  common  employment  witli  the 
deceased,  aiwi  for  whicli,  therefore,  they  were  not  liable. 
Planfe  v.  G.  T.  liy.  Co.,  27  U.  C.  R.  78 ;  JJartomltUl  Coal 
Company  v.  lii'ul,  3  iMac(i.  -^'^• 

Anotlier  interesting  case  in  our  Courts  is,  Wiho)t  v. 
Hume,  30  U.  ( \  ( J.  P.  542.  There  it  was  held  that  a  Master 
may,  amongst  other  duties,  delegate  to  a  servant  the  duty 
of  selecting  fellow  workmen  or  servants,  and  that  in  such 
a  case,  the  master's  ol (ligation  is  limited  to  the  exercise  of 
reasonable  can;  in  selecting  competent  persons  for  such 
purpose,  and  therefore  in  an  action  against  defendant,  tho 
owners  of  a  vessel,  for  employing  incompetent  sailors, 
whereby  an  acciiltnit  happened  to  the  plaintitf,  it  api)eared 
that  the  duty  of  hiring  the  sailors  had  been  delegated  by 
the  owners  of  the  shi|)  to  the  captam,  a  competent  person 
for  such  purpose,  and  that  he  had  hii'ed  the  men  in  (question. 
The  defendants  were  h(dd  not  be  liable:  See  also  O'SuUivan 
V.  Victoria  Ii.  \V.  Co.,  44  U.  C.  11.  128  ;  Wharton  s  Law  of 
Negligence,  2n(l  ed.,  sees.  240,  241. 

We  see  from  this  that  what  the  master  does  owe  the 
servant,  in  the  event  of  his  not  personally  superintending 
and  directing  the  work,  is  to  select  proper  and  competent 
persons  to  do  so,  and  it  would  appear  that  the  master 
sufficiently  discharges  his  duty  as  to  the  selection  of  ser- 
vants, if  he  does  so  employ  a  competent  person  to  engage 
his  servants. 

A  master  is  not  liable  to  his  servants  for  any  defects  in 
the  materials  furnished  to  the  latter,  for  use  in  the  mas- 
ter's service,  if  he  was  not  personally  negligent  in  providing 
such  materials,  or  in  omitting  to  give  warning  of  their 
defects.  All  that  is  incumbent  upon  the  master  is,  to  use 
ordinary  care  in  the  selection  of  the  materials,  so  far  as  he 
is  personally  concerned. 

The  reason  assigned  in  all  the  text  books  for  the 
master's  freedom  from  liability  is,  that  the  servant  in 
contracting  as  to  the  amount  of  wages  he  is  to  receive, 
takes  into  consideration  all  the  ordinary  risks,  or  dangers 
of  the  occupation,  or  employment,  he  is  entering  upon. 
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and  liis  wages  are  supposed  to  compensate  liim  tor  tliese 
risks,  Olio  of  which  is  the  carelessness  or  nejjjligeniv  of  his 
fellow  wervants :  Ndsfiuille,  Jbc.  li.  IT.  Co.  v.  KU'iotl,  1 
Coldw.  Gil ;  Yoximj  v.  N.  Y.  Central  li.  W.  Co.,  ao  Darb. 
229;  Monjcui  v.  Vule  of  Neath  H.  W.  Co.,  L.  11.  1  g.  B. 
140;  BartonshUl  Coal  Co.  v.  McGain',  3  Macij.  H.  L.  300; 
Mad  River,  <ir.  H.   \V.  Co.  v.  littrbei',  5  Ohio  St.  541. 

A  master  is.  of  course,  liable  to  his  servants  for  his  own 
individual  ne^digence,  and  if  tlie  muster  be  personally 
conducting  some  work,  wh<;reby  he  injures  a  servant, 
through  want  of  care,  he  is  responsible.  This  is  illustrated 
by  the  ease  of  Jioberta  v.  ^'mi^>.  2  H.  t^  N.  212.  There  the 
defendants'  servant  erected  a  .scatiblding  under  their  (the 
defendants')  immediate  supervision,  and  they  not  allowing 
him  to  use  staunch  scantlings,  some  weaU  ones  were  inserted, 
in  consequence  of  which  it  fell,  while  the  plaintili",  who  was 
also  a  servant  of  the  defendants,  was  upon  it,  and  injured 
him.  Held  that  the  defendants  were  liable  on  tiie  ground 
of  their  personal  interference  and  neglig-  uce. 

The  negligence  of  any  member  of  the  firm  is  attributed 
to  the  partnership,  and  in  the  case  of  a  corporation  which 
we  know  can  act  by  agents  alone,  they  are  liable  for  the 
negligence  of  those  agents  who  have  the  power  of  employ- 
ing and  discharging  employees  :  Illinois  Central  v.  Welsh, 
52  111.  188.  It  is  also  the  duty  of  a  master  to  employ  servants 
of  sufficient  skill  to  make  it  rea.sonably  probable  that  they 
will  not  cause  injury  to  his  other  servants,  and  should 
he  retain  one  after  notice,  or  knowing  of  his  incompetency, 
he  will  be  liable  for  Jiny  accident  or  injury  occurring  to 
the  other  servants,  arising  out  of  such  lack  of  skill  or 
ability ;  so  it  would  not  do  for  a  master  to  employ  a  com- 
mon labourer  to  run  an  engine,  or  to  manage  any  compli- 
cated machinery,  for  proof  of  the  employment  of  any  such 
incompetent  person  would  at  once  raise  a  very  strong 
presumption  of  negligence,  and  which  would  be  extremely 
difficult  to  rebut,  did  any  accident  arise  to  a  fellow  servant 
through  employing  such  a  person  :  Ctiiiey  v.  Harris,  11 
Allen.  112;  Illinois  Central  v.  Jewell,  4G  111.  99. 
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But  a  single  instance  of  negligence  in  a  servant  does  not 
make  it  the  master's  duty  to  discharge  him  :  Banlec  v. 
Harlem  RW.  Co.,  o  Lans.  436  ;  G2  Barb.  62.3. 

Every  workman  who  engages  in  any  dangerous  employ- 
ment takes  it  up  with  all  the  ordinary  risks.  The  law 
does  not  expect  the  master  to  take  more  care  of  the  servant 
than  he  would  of  himself.  The  servant  is  not  compelled 
to  risk  his  safety  in  any  particular  service,  and  he  may,  if 
he  thinks  there  is  danger,  decline  any  service  in  which  he 
thinks  he  will  be  imperilled,  and  as  one  learned  writer 
remarks,  he  is  just  as  likely  to  be  acquainted  with  the 
probabilit}',  and  extent  of  it  as  his  master,  and  therefore 
if  a  workman  mount  a  lofty  scaffold  to  carry  out  the  com- 
mand of  his  master,  the  servant  alone  is  responsible  for  his 
safety  there,  for  he  is  presumed  to  be  as  much  aware  of  the 
attendant  risk  as  the  master. 

Where  the  niaster's  coach  broke  down,  through  the 
nefflisxence  of  the  coach-maker  who  had  contracted  with 
the  niascer,  to  furnish  the  latter  with  sound  roadworthy 
coaches,  and  keep  them  reptiired,  and  in  good  wo  .v  ng 
order,  and  the  coachman  was  injured,  and  maimed  for  fe, 
it  was  held  he  had  no  remedy  for  his  injury. 

The  law  does  not  permit  him  to  recover  damages  from 
his  master,  neither  can  he  sue  the  coach-maker  whose 
negligence  occasioned  the  injury,  for,  as  a  learned  Judge  said, 
there  would  be  no  end  of  actions  if  the  Court;?  were  to 
hold,  that  a  person  having  once  done  a  piece  of  work  care- 
lessly should,  independently  of  honesty  of  purpose  or  con- 
tract, be  fixed  with  liabilit}',  by  reason  of  bad  materials  or 
insufficient  fastenings  :  Winterbotfom  v.  Wright,  10  M.  & 
W.  109. 

The  master  is  bound  to  protect  the  servant  from  latent 
dangers  on  the  master's  premises,  known  to  the  latter,  and 
not  known  to  the  servant.  If  a  master,  therefore,  employs 
ignorant,  inexperienced  servants  in  dangerous  employ- 
ments, and  exposes  them  improperly  to  danger  known  to 
him,  and  of  which  they  are  ignorant,  ho  will  be  liable  for 
the  consequences  of  his  conduct.     It  is  also  the  master's 
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duty  to  use  ordinary  care  to  provide  sound  and  safe 
materials,  and  accommodations  for  his  servant,  and  such 
appliances  as  are  reasonably  calculated,  and  necessary  to 
insure  their  safety,  though  he  is  not  of  course  bound  to 
furnish  all  the  new  and  latest  improvements  :  Ryan  v. 
Fowler,  24  N.  Y.  410 ;  Greenleaf  v.  Illinois  Central  R.  W. 
Co.,  29  Iowa  14  ;  Steimveg  v.  Erie  R.  W.  Co.,  43  N.  Y.  123. 

Thus  the  master  has  been  held  liable  for  injuries  suffered 
by  his  servants,  arising  from  defects  in  a  ladder,  in  the 
shaft  of  a  mine,  in  buildings,  and  in  machinery,  of  which  the 
master  was  aware,  and  the  servants  were  not :  Williams 
V.  Clouch,  3  H.  &  N.  258 ;  Mellors  v.  ^Slunv,  1  B.  k  S. 
437. 

So,  therefore,  if  there  exist  facts  known  to  the  employer, 
increasing  the  risk  of  such  employment  beyond  its  ordinary 
hazrj-ds,  the  em])loyer  is  bound  to  disclose  those  facts  to 
tiu^  smploj-ee,  otherwise  he  will  be  liable  for  negligence, 
in  case  of  injury  to  the  employee  arising  from  such  unusual 
risks. 

Thus  in  Mellors  v.  Shaw,  1  B.  «it^  S.  437,  the  defendants 
were  owners  of  a  coal  mine,  and  the  plaintitf  was  employed 
by  them  as  a  collier  in  the  mine,  and  in  the  course  of  his 
employment  it  was  necessary  for  liim  to  descend  and 
ascend  through  a  shaft  constructed  by  them ;  owing  to 
their  negligence  the  shaft  was  constructed  unsafely,  and 
was,  by  reason  of  not  being  sufficiently  lined  oi-  cased,  in  an 
unsafe  condition.  From  this,  and  also  because  there  was 
no  sufficient  or  proper  apparatus  })rovided  by  the  defen- 
dants to  protect  their  miners  from  the  unsafe  state  of  the 
shaft,  a  stone  fell  from  the  side  of  the  shaft  on  the  plaintiff's 
head,  and  he  was  dangerously  wounded.  One  of  the 
defendants  was  manager  of  the  mine,  and  it  was  worked 
under  his  personal  supervision,  and  the  plaintitf  was  not 
aware  of  the  state  of  the  shaft.  On  this  state  of  facts  the 
the  defendants  were  held  liable. 

In  Williams  v.  Clouch,  3  H.  .i:  N.  258,  where  the  master 
ordered  the  servant  to  take  a  bag  of  corn  up  a  ladder, 
which  the  master  knew,  and  the  servant  did  not  know  was 
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unsafe,  the  ladder  broke,  the  servant  was  injured,  and  the 
master  held  liable. 

Oil  the  other  hand,  where  an  actress  while  passing  off 
the  stage  fell  through  an  open  trap  door,  and  was  injured; 
jt  was  held  that  the  manager  was  under  no  responsibility 
to  keep  such  places  lighted  and  guarded ;  Coleridge,  J., 
remarking,  "  The  real  question  is,  whether  the  duty  arises 
from  tlie  relation  in  which  the  parties  stood.  It  seems  to 
me  that  if  we  were  to  hold  that  it  did,  the  consequence 
would  be,  that  wherever  the  same,  relation  existed,  we 
would  have  to  infer  duties  that  have  never  3'et  been  held 
to  exist.  The  servant  is  not  bound  to  enter  the  master's 
service,  but  if  he  does,  and  he  finds  things  in  a  certain  state 
he  must  take  the  consequences,  if  any,  that  arise  owing  to 
such  state  of  things  : "  Seymour  v.  Maddox,  16  Q.  B.  326 ; 
Chicar/o,  Jbc,  R  V/.  Co.  v.  Siuett,  45  111.  197. 

Again,  the  plaintiff's  son  was  at  work  for  the  defendant 
under  a  cylinder,  suspended  b}'-  chains  and  bolts,  and  the 
tackle  being  insufficient  for  the  purpose,  the  cylinder  fell, 
and  killed  the  son.  The  manner  in  which  the  cylinder  was 
hung  was  unusual  and  dangerous,  and  was  suggested  by 
the  defendant  himself  Held,  that  the  defendant  was  liable 
to  the  plaintiff  for  the  injury  :  Weens  v.  Mathieson,  4 
Macq.  H.  L.  215 ;  O'Donnell  v.  Alleghany  Valley  11.  Co.,  59 
Penn.  St.  239. 

In  our  own  Courts,  the  case  of  Macdonald  v.  Dich,  34 
U.  C.  R.  623,  illustrates  this  doctrine. 

Declaration,  that  the  defendant,  a  hotel-keeper,  and  not 
a  contractor  or  builder,  was  engaged  in  erecting  a  building, 
being  an  addition  to  an  hotel,  and  employed  one  G.  as 
architect  of  the  work  to  finish  the  plans,  select  the  mater- 
ials, employ  the  men,  and  sup'^rintend  the  construction  of 
the  work  for  the  defendant,  and  to  represent  him  therein  ; 
that  G.  in  pursuance  of  his  duty  and  authority,  employed 
one  M.  as  sub-foreman  on  the  work,  and  the  plaintiff  as  a 
workman  under  him  ;  that  G.  directed  M.  to  move  some 
lumber  to  the  upper  floor,  which  the  plaintiff,  with  other 
workmen  of  the  defendant,  was  ordered  by  M.  to  do.     The 
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plaintiff,  in  pursuance  of  his  em])loyment,  was  lawfully  on 
the  upper  floor,  the  floor  having  been  constructed  by  the 
defendant  and  G,  in  his  employment  as  aforesaid,  when,  by 
the  insufficiency  of  the  beams  supporting  the  floor,  which 
was  known  to  the  defendant,  and  of  which  the  plaintiff" 
was  ignorant — and  owing  to  the  negligence  of  the  said  G. 
and  the  defendant  in  the  construction  thereof,  the  floor 
gave  way,  causing  the  plaintift'  to  fall,  by  which  he  was 
injured.  Held,  on  demurrer  that  the  declaration  disclosed 
a  good  cause  of  action  :  Torpy  v.  G.  T.  Ry.,  20  U.  C.  R.  446. 

It  has,  however,  been  constantly  held  as  sound  law, 
that  a  master  may  relieve  himself  from  his  common  law 
liability  for  accident  accruing  to  his  servants  through 
defects  in  materials,  or  from  fellow  servants,  by  giving 
explicit  warning  of  such  defects,  and  notice  that  he  does 
not  intend  to  remedy  them.  Servants  remaining  after  such 
a  warning,  are  deemed  to  assume  the  risk  themselves,  as 
much  as  if  they  were  the  ordinary  risks  of  the  business ; 
and  indeed  the  Courts  have  gone  further  in  America  and 
England,  and  have  held,  that  if  a  servant  knows  that  a 
fellow  servant  is  habitually  neglectful,  or  that  the  number 
of  servants  employed  is  insufficient,  or  that  the  materials 
with  which  he  works  are  defective,  and  continues  his  work, 
without  being  induced  b}^  his  master  to  believe  that  a 
change  will  be  made,  and  without  objecting,  he  is  deemed 
to  have  assumed  the  risk  of  such  defects.  The  reason  of 
this  is  clear:  it  is  often  impracticable,  or  wholly  impossible 
for  the  master  to  obtain  suitable  materials,  or  competent 
servants,  and  he  is  compelled  to  use  such  materials,  and 
such  servants  as  he  can  get,  even  if  they  are  not  suitable. 
The  law  does  not  absolutely  prohibit  him  from  doing  this, 
and  although  it  holds  him  responsible  to  strangers  and 
third  parties  who  are  injured  thereby,  it  leaves  his  servants 
free  to  insist  upon  their  right,  or  to  waive  them  as  they 
see  fit. 

The  case  of  Simon  v.  Ward,  1  Ell.  &  Ell.  385,  illustrates 
this.  The  plaintiff"s  intestate  was  employed  to  work  in  a 
coal  mine,  access  to  and  from  which  was  obtained  by  means 
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of  a  cage  suspended  by  a  rope.  The  defendants  knew  that 
their  servants  habitually  neglected  to  test  the  sufficiency 
of  the  rope,  as  did  also  the  deceased,  and  was  told  by  the 
servant  having  charge  of  the  rope  that  he  had  better 
examine  it  before  descending,  but  he  did  not  do  so.  While 
descending  the  rope  broke  and  he  was  killed.  The  defen- 
dants were  held  not  to  be  responsible. 

There  is  an  interesting  case  decided  in  the  Supreme 
Court  of  Missouri,  where  it  was  held  that  although 
machinery,  or  that  part  of  it  complained  of  as  specially 
dangerous,  is  visible,  yet  if,  by  reason  of  the  youth  or 
inexperience  of  the  servant,  he  is  not  aware  of  the  danger 
to  which  he  is  exposed  in  operating  it,  it  is  the  duty  of  the 
master  to  apprise  him  of  the  danger,  if  known  to  the 
former.  And  also  that  a  foreman,  in  charge  of  a  separate 
department  of  the  work,  whose  directions  an  employee  is 
directed  to  obey  by  the  foreman  of  the  establishment,  is 
not  a  fellow  servant  of  such  employee.  Bowling  v.  The 
G.  B.  Allen  Co.,  14  Central  L.  J.  92.     Nov.  28,  1881. 

A  fellow  servant,  within  the  meaning  of  the  rule,  is  one 
serving  the  same  master,  and  under  his  control,  whether 
equal,  inferior,  or  superior  to  the  injured  person  in  grade, 
or  standing.  No  extent  of  difference  of  wages,  social 
position,  or  work,  effects  the  relation  of  servants  of  the 
same  master,  so  long  as  they  are  employed  in  one  general 
business.  The  fact  that  the  servant  who  was  injured  was 
under  the  control  of  the  servant  guilty  of  the  negligence 
which  gave  rise  to  the  injury,  makes  no  difference.  Mr. 
Underbill  lays  down  the  rule,  and  summarizes  the  cases  as 
follows : 

"It  is  not  necessary  to  the  application  of  the  above  rule, 
that  the  servant  causing,  and  the  servant  sustaining  the 
injury,  should  both  be  engaged  in  precisely  the  same,  or 
even  similar  acts,  so  long  as  the  risk  of  injury  for  the  one, 
is  so  much  a  natural  and  necessary  consequence  of  the 
employment  which  the  other  accepts,  that  it  must  be 
included  in  the  risks  which  have  to  be  considered  in  his 
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And  another  learned  writer  illustrates  the  rule  by  making 
extremes  meet,  when  he  says  that  a  merchant's  clerk, 
though  (as  is  frequently  the  case)  the  equal  of  his  employer 
in  social  position,  is,  in  the  eye  of  the  law,  a  fellow  servant 
with  the  boy  who  sweeps  out  the  store  and  lights  the 
fire. 
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NEGLIGENCE   OF    MUNICIPAL   CORPORA- 
TIONS. 


FOURTH  LECTURE. 


Corporations,  sole  or  agregate,  in  English  Law,  are  either 
assemblages  of  things,  or  of  an  indefinite  number  of  human 
beings  to  which  the  law  attributes,  for  special  purposes,  a 
certain  capacity  of  control  over  the  acts  of  persons,  or  pre- 
scribes certain  limitationsin  theirproper  or  possible  activity. 
They  are,  in  other  words,  looked  upon  as  capable  of  being 
invested  with  rights,  or  made  liable  to  the  performance  of 
duties :  Amos's  Science  of  Jurisprudence.  A  corporation  is 
an  artificial  creation :  it  exists  only  in  contemplation  of  law. 
In  Canada,  as  well  as  in  the  United  States,  corporations  are 
created  solely  upon  the  authority  of  the  Legislature,  and 
have  no  power  except  those  given  them  by  their  Act  of 
incorporation,  or  charter,  either  expressly  or  as  incidental 
to  their  existence,  or  their  express  powers.  They  are  either 
public,  or  private.  Public,  such  as  Municipal  Corporations, 
having  for  their  object,  the  government  of  cities,  counties, 
&c.,  and  pnvate,  whose  chief  object,  as  trading  corpora- 
tions, is  that  of  advancing  the  interests  of  those  comprising 
them.  The  great  object  of  incorporation  is,  to  give  to  a 
constantly  changing  body  of  men  the  attributes  of  character 
and  individuality.  In  law,  therefore,  a  corporation  is  a 
person ;  and  although  a  corporation  is  capable  of  commit- 
ting a  crime,  or  indeed  of  performing  any  personal  act,  it  is 
nevertheless,  like  an  individual,  subject  to  those  funda- 
mental principles  of  law  which  have  been  firmly  established 
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by  a  long  series  of  decisions,  and  the  observance  of  which 
by  corporations,  as  well  as  individuals,  is  essential  to  the 
well-being,  peace,  and  good  order  of  society.  The  very 
constitution  of  a  corporation  involves  then,  we  see,  the 
necessity  of  agents  and  officers,  and  through  these  it  per- 
forms, or  neglects  to  perform,  the  various  duties  incumbent 
upon  it  from  its  creation. 

In  law,  then,  the  acts  of  those  agents  are  considered  the 
acts  of  the  corporation,  and  this  whether  it  is  in  respect 
of  a  tort,  or  a  contract,  and  therefore  a  corporation  is  liable, 
equally  with  an  individual,  for  its  trespasses,  conversions, 
and  contracts. 

A  municipal  corporation  is  liable,  to  the  same  extent  as 
an  individual,  for  any  act  done  by  the  express  authority  of 
the  corporation,  or  of  its  proper  officials  or  agents  lawfully 
authorized,  in  the  subject  matter  to  which  the  act  relates ; 
and  it  is  also  liable  for  any  act,  which,  after  it  has  been 
done,  has  been  lawfully  ratified  by  the  corporation,  and  a 
corporation  has  been  held  liable  for  its  negligence  in  the 
performance  of  a  duty,  whether  it  derives  any  advantage 
from  the  work  or  not.  In  an  action  brought  against  the 
Mersey  Board  of  Trustees  of  the  Liverpool  Docks,  a  corpo- 
ration created  by  Act  of  Parliament,  with  power  to  build 
docks  at  Liverpool,  and  receive  dock  rates  to  apply  towards 
the  maintenance  of  the  docks,  and  the  debt  contracted  from 
their  construction,  the  plaintiti's  vessel,  while  entering 
the  docks,  ran  foul  of  a  sand  bank  which  had  been  suffered 
to  accumulate.  The  Court  of  Exchequer  held,  and  the 
House  of  Lords  affirmed  the  view,  that  so  long  as  the  dock 
was  kept  open  for  the  public,  the  duty  to  take  care  that 
the  dock,  and  the  entrances  thereto,  were  in  such  a  condition 
that  those,  who  might  have  reason  to  navigate  there,  might 
do  so  without  danger,  was  cast  upon  the  persons  having 
the  receipt  of  the  tolls,  being  in  possession,  and  having  the 
management  ot  the  dock,  whether  the  tolls  were  received 
for  a  beneficial  or  fiduciary  purpose :  Gihhs  v.  The  Liver- 
pool Docks,  3  H.  &  N.  1C4:  Webb  v.  Port  Bruce  Harbour 
Co.,  19  U.  C.  R.  626. 
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Now,  the  responsibility  of  municipal  corporations  for 
negligence  for  any  acts  or  omissions  of  theirs  will,  of  course, 
depend  on  their  statutory  powers  and  duties. 

As  we  have  seen,  an  individual,  in  performing  a  public 
work,  is  only  liable  for  his  negligence  in  performing  acts 
in  respect  of  such  public  work,  when  the  duty  is  imposed 
upon  him  by  law;  so  in  regard  to  the  responsibility  of  a 
corporation,  the  law  must  have  imposed  an  absolute, 
imperative  duty  upon  it,  in  order  to  make  any  neglect 
actionable. 

By  section  491  of  the  Municipal  Act,  a  duty  is  imposed 
upon  municipal  corporations  to  maintain  in  good  repair 
the  highw  ;iys,  so  that  the  public  ma}'  safely  travel  upon 
them,  ami  neglect  on  the  part  of  the  corporation,  renders 
them  responsible  for  any  injury  sustained  by  an  individual 
using  the  highway,  occasioned  by  such  neglect.  In  one  of 
my  former  lectures,  you  will  remember,  I  referred  to  the 
case  of  Tomf^  v.  Whitby,  (ante  page  11,)  where  it  was  held 
that  a  municipal  corporation  was  liable  for  not  providing 
a  railing  for  a  bridge  on  a  highway,  the  absence  of  which, 
was  the  proximate  cause  of  the  accident  which  occurred. 

It  is  a  general  principle  that  the  liability  of  a  body 
created  by  statute  must  be  determined  upon  a  true  inter- 
pretation of  the  statute  under  which  it  is  created:  South- 
ampton ct  al.  V.  Southampton,  H  E.  &l  B.  801.  And  as  ''}i\ 
corporations  are  pure  creatures  of  the  statute  giving  them  r 
existence,  we  must  look  to  those  statutes  in  determining 
their  liability  in  any  given  case.  If  the  statute  expressly, 
or  by  necessary  implication,  enacts  that  they  are  not  liable, 
that  puts  an  end  of  course  to  their  responsibility,  but 
should  it  be  silent  on  the  question,  and  no  contrary  inten- 
tion be  expressed,  the  true  rule  of  construction,  according 
to  the  best  authorities,  is,  that  the  Legislature  intends  that 
the  corporation's  liability  should,  to  the  extent  of  its  cor- 
porate funds,  be  co-extensive  with  that  imposed  by  the 
general  law  on  individuals  doing  the  same  things.  Again, 
it  has  been  said  that  we  can  look  upon  the  charter  of  a 
municipal  corporation,  or  the  statute  by  which  it  is  incor- 
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porated,  as  in  the  nature  of  a  contract,  between  it  and  the 
state,  to  perform,  on  its  part,  the  duties  imposed ;  and  this 
contract  enures  to  the  benefit  of  every  individual  interested 
in  its  performance. 

If  the  statute  absolutely  enacts,  or  directs  the  perform- 
ance of  an  act,  or  duty,  the  remedy  to  compel  such  perform- 
ance will  be  by  mandamus,  or  other  process,  but  if  the  act 
or  duty  is  left  to  the  discretion  of  the  coiporation,  the 
Courts  cannot  interfere,  either  to  compel  the  performance, 
or  punish  the  omission,  of  the  particular  matter  in  question. 
In  re  McDougall  and  The,  Corporation  of  Loho,  21  U.  C.  R. 
80,  illustrates  this.  There  C,  a  tenant  living  in  the 
township  of  London,  was  travelling  to  Komoka  with  a 
load  of  trees,  and  was  injured  by  the  waggon  upsetting  on 
tho  way.  He  was  taken  to  the  tavern  of  one  M.  in  the 
township  of  Lobo,  where  his  leg  was  amputated,  and  he 
remained  several  months  at  M.'s  expense,  destitute  and 
helpless.  Held,  that  the  Court,  by  mandamus,  could  not 
compel  the  corporation  to  provide  for  his  relief,  the  pro- 
vision therefor  being  discretionary.  In  Brooks  v.  Haldi- 
mand,  3  App.  R.  73,  it  was  held,  that  as  there  were  other 
bridges  crossing  a  stream,  the  question  as  to  whether  a 
bridge  should,  or  should  not  be  erected  at  a  particular 
spot,  was  a  matter  entirely  within  the  discretion  of  the 
Countv  Council,  and  the  Court  would  not  interfere  to 
compel  its  erection. 

So,  paving  streets,  building  sewers,  and  other  local 
improvements,  are  matters  of  discretion,  and  a  corporation 
cannot  be  compelled  to  make  them  by  any  process  of  law ; 
yet,  if  they  once  undertake  any  plan  for  carrying  out  any 
such  improvements  or  public  works,  so  soon  as  they  adopt, 
and  commence  to  put  such  undertaking  into  effect  they  act 
ministerially,  and  are  bound  to  see  that  the  work  is  done 
in  a  reasonably  safe  and  skilful  manner,  and  they  will  be 
responsible  for  all  reasonable  damage  that  follows  from  any 
negligence  in  construction,  (that  is,  improper  construction,) 
or  for  any  mismanagement  after  construction  out  of  which 
damages  arise. 
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In  regard  to  negligence  in  construction  or  improper  con- 
struction, in  Reeves  v.  City  of  Toronto,  21  U.  C.  R.  157,  the 
defendants,  the  city,  took  upon  themselves  the  construc- 
tion of  drains  required  to  lead  from  houses  into  the 
main  sewerrf.  The  plaintiff  gave  notice  in  the  usual 
way,  to  the  committee  of  the  council,  forming  the  board 
of  works,  that  he  wished  a  drain  made,  and  paid  the 
sum  demanded.  The  drain  was  constructed,  under  the 
superintendance  of  the  city  engineer,  by  the  contractors 
with  the  city,  but  so  unskilfully  made,  that  in  times  of 
flood,  the  water  and  filth  from  the  main  sewer  flowed  back 
through  the  drain  into  the  plaintiff's  cellar,  putting  him  to 
much  inconvenience,  which  he  had  endured  for  several 
months,  without  being  able  to  obtain  redress  ;  it  was  held 
that  an  action  would  lie  against  the  corporation,  and  that 
$325  damages  were  not  excessive. 

In  regard  to  negligence  during  the  work  of  construction. 
In  Gmssick  v.  The  City  of  Toronto,  .'W  U,  C.  R.  30(5,  the 
defendants  contracted  with  B.  and  A.  for  the  construction 
of  a  brick  sewer  on  Yonge  street,  under  a  contract  which 
provided  that  the  work  should  be  done  according  to  the 
directions,  and  to  the  satisfaction  of  the  defendants' 
engineer,  who  had  power,  if  the  contractors  should  not 
proceed  according  to  the  contract,  or  to  his  satisfaction,  to 
complete  the  work  at  their  expense.     During  the  week  tlie  "  ij 

city  engineer  visited  it  frequently,  superintending,  and  two  ^ 

inspectors  were  there  for  the  defendants,  attending  con- 
stantly to  see  that  the  specifications  were  carried  out.  In 
order  to  get  rid  of  the  water  coming  down,  it  was  dammed 
back  to  raise  it  to  the  level  of  another  sewer,  which  was 
used  as  an  outlet,  and  in  consequence  of  heavy  falls  of 
rain,  the  water  thus  penned  back,  overflowed  into  the 
plaintiff's  cellars.  It  was  contended,  that  the  work  being 
carried  on  by  independent  contractors,  the  defendants  were 
not  liable  ;  but  the  Court  held  otherwise,  for  the  work  was 
done  under  the  defendants'  control  and  supervision ;  and 
quaere,  whether  the  defendants  could  transfer  such  works, 
so  as  to  escape  liability  :  Coyhlan  v.  City  of  Ottawa,  1  App. 
R.  54 ;  Farrell  v.  London,  12  U.  C.  R.  343. 
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In  regard  to  mismanagement  after  construction. 

The  plaintiff  sued  the  defendants  for  negligently  suffer- 
ing the  drains  on  their  streets  to  become  choked,  whereby 
the  waters  and  drainage  overflowed  therefrom  into  the 
plaintiff's  cellar,  and  damaged  his  goods  there.  The  jury 
found  upon  the  evidence  adduced  in  the  case,  nnd  which 
was  held  by  the  Court  to  warrant  their  finding,  that 
defendants  had  reason  to  believe  the  drains  might  be 
choked,  and  remained  negligently  ign(jrant  of  their 
condition,  and  a  verdict  for  the  plaintiff  was  sustained : 
Scroggie  v.  Gudph,  36  U.  C.  R.  534. 

A  corporation,  although  it  may  not  be  liable  by  any 
express  words  in  its  charter,  or  the  statute  incorporating  it, 
may  contract  liabilities  to  perform  an  act  or  duty.  If,  for 
instance,  a  corporation  from  time  immemorial,  kept  a 
certain  bridge  in  repair,  the  law  will  presume  that  keep- 
ing the  bridge  in  repair,  was,  though  not  expressed  in  the 
charter,  one  of  the  conditions  of  its  incorporation.  So  too, 
if  a  corporation  do  statute  labor  upon  a  given  or  trespass 
road,  they  will  be  liable  for  the  negligence  of  their  servants 
or  agents  :  Gilchrist  v.  Toiunship  of  Cardnn,  26  U.  C.  C.  P. 
1,  [ante  p.  34). 

A  corporation  then,  being  a  mere  fiction,  a  thing  existing 
in  the  imagination  only,  and  being  nothing  real  or  tangible, 
cannot  of  course  do  a  personal  act.  It  cannot  use  care, 
or  be  negligent.  Whenever  we  speak  of  the  negligence  of 
a  corporation,  we  mean  of  course  that  some  of  its  officers, 
servants,  or  agents,  acting  within  the  scope  of  their  autho- 
rity, on  behalf  of  the  corporation,  have  either  neglected 
to  do  something  which  they  were  called  upon  by  law  to  do, 
or  have  done  some  wrongful  act  which  should  not  have 
been  committed  by  them.  We  will  find,  if  we  examine 
more  closely  into  the  subject,  that  the  relation  of  master 
and  servant,  and  principal  and  agent,  will  apply  to  corpo- 
rations to  almost  the  same  extent  as  to  individuals,  and 
that  a  corporation  will  be  liable  in  like  manner  as  an  indi- 
vidual for  the  consequence,  or  damage,  resulting  from  the 
negligence  or  wrong-doing  of  its  servants,  or  agents ;  and, 
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a  corporation  can  no  more  escape  liability  than  an  indi- 
vidual from  not  performing  any  duty  cast  upon  it  by  law,  by 
saying  it  has  employed  an  officer  or  servant  to  perform  the 
acts  it  was  incnnibent  upon  it  to  do;  and  that  such 
officer  or  servant  has  apparently,  without  any  fault  on  th 
part  of  the  corporation,  neglected,  or  failed,  to  perform  his 
dutv. 

So  a  municipal  corporation  employing  workmen  to  lay 
hnvn  gas  pipes,  were  held  liable  for  the  negligence  of  the 
persons  so  employed  :  S«;oft  v.  Mam-hfifttn',  1  H.  «fc  N.  59. 
But  in  order  to  make  a  corporation  liable  for  the  negli- 
gence of  an  officer,  it  is  necessary  that  the  officers  sliould 
be  appointed,  and  removable  by  the  corporation,  and  su])ject 
to  its  control  in  the  details  of  the  particular  work,  other- 
wise the  rule  which  we  have  examined  before  might  apply, 
and  the  question  of  an  independent  contractor  arise. 

Again,  where  an  affirmative  act  is  complained  of,  it  must 
ap])ear  to  be  within  the  scope  of  the  actual,  or  ostensible 
authority  of  the  officer,  and  within  the  power  of  the  cor|>o- 
ration  itself;  when  these  facts  are  established,  the  corpora- 
tion will  be  liable. 

The  plaintiff*  passing  through  a  park  while  a  public 
meeting  was  being  held,  at  the  instance  of  the  ooiporation, 
to  consider  national  affairs,  was  injured  by  the  discharge  ej 

of  a  cannon  fired  by  some  person  there.     It  was  held,  that  \  j! 

the  eoi'poration  was  not  liable   for  the  injury.     Calling  '  i 

public  meetings  of  the  citizens,  for  practical  or  philan- 
thropic  purj)Oses,  was  no  part  of  the  business  of  tiio  corpo- 
ration ;  if  it  were  otherwise,  the  persons  who  fired  the  gun 
must  be  shewn  to  have  done  so  at  the  instance,  and  as  the 
servants  of  the  corporation  :  Boy  lav  d  v.  Neiv  York,  1 
Sandford,  27. 

A  corporation  is  liable,  too,  for  acts  within  the  scope  of 
its  powers,  which  may  be  done  or  committed  by  persons 
not  strictly  its  officers,  but  who  have  for  their  acts  some 
precedent  authority,  or  subsequent  ratification.  In  the 
case  of  Smith  v.  The  Birmingham  Gas  Co.,  I  A.  &  E.  526, 

it  was  held  that  from  the  corporation  having  received  the 
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proceeds  of  a  distress,  the  jury  might  infer  an  adoption  by 
it  of  the  acts  of  its  officers  in  procuring  the  distress. 

The  members  of  an  indei/cndent  department  of  the  city 
government,  although  appointed  and  removable  by,  and 
under  the  control,  and  pay,  of  the  city,  have  been  held  not 
to  be  the  servants  of  the  city.  So  firemen  and  policemen 
have  been  held  not  to  be  officers  of  the  corporation,  within 
the  rule  making  the  corporation  liable  for  their  negligence 
or  wrongful  acts;  and  the  principle  appears  to  be,  thaf  a 
"tiinniclpal  corporation  is  not  liable  for  the  acts  of  an  oJjUcer 
appointed  by  it,  because  required  to  do  so  by  law,  but  ivhose 
duties  are  demanded,  and  employed  exclusively  by  the 
public,  and  not  p>erforined  for  the  specific  benefit  of  the 
corporation. 

Police  officers  can  in  no  sense  be  reoarded  as  acreuts  or 
servants  of  the  city,  says  an  American  Judge,  their  appoint- 
ment is  devolved  upon  cities  and  towns  by  the  Legislature, 
but  this  doe..;  not  render  them  liable  for  their  unlawful  or 
negligent  acts,  for  the  mode  in  which  they  exercise  their 
powers  and  duties  the  cities  and  towns  cannot  b;  held 
liable  :  Butt  rick  v.  Lowell,  1  Allen,  172 ;  Kindjall  v.  Boston, 
1  Allen,  417. 

A  municipal  corporation  is  not  answerabxe  for  the  illegal 
and  wrongful  acts  of  its  officers,  though  done  in  colour  of 
their  office,  notwithstanding  they  Avere  done  by  its  specific 
directions,  or  were  afterwards  approved  of,  and  ratified  by 
it,  for  in  directing  the  doing  of  such  act  i  or  ratifying  them 
when  done,  the  corporation  acts  idtra  vires.  But  a  coipo- 
ration  is  liable  for  the  irregular  and  illegal  exercise  by  its 
authorized  agents  of  a  power  which  the  corporation 
possesses. 

Now  to  illustrate  to  you  the  first  statement  above,  that 
a  corporation  is  not  liable  for  the  illegal  or  wrongful  acts 
of  its  servants,  acting  under  the  colour  of  office,  the  case  of 
Snider  v.  The  Corporation  of  tile  County  of  Frontenac,  30 
U.  C.  R.  275,  may  be  mentioned.  Section  12G  of  the  Assess- 
ment Act,  32  Vic.  ch.  30,  directs  that  when  the  county 
treasurer  is  satisfied  there  is  a  distress  upon  lands  of  non- 
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residents  in  arrearfor  taxes,  he  shall  issue  a  warrant  under 
his  hand  and  seal  to  the  collector  of  the  municipality  to 
levy.  The  warrant  was  tested  :  "  Given  under  my  hand 
and  seal,  being  the  corporate  seal,"  and  the  seal  bore  the 
same  form,  emblem,  and  legend,  as  the  county  seal.  The 
collector  sold  the  plaintift"s  goods  under  it,  but  it  was  not 
shewn  to  have  been  authorized  by  the  county  council,  nor 
had  they  received  the  proceeds  of  sale.  Held  they  were 
not  liable  in  trespass  or  trover  :  Robertson  v.  The  Corpora- 
tion of  Weill n(jton,  27  U.  C.  R.  o3G. 

You  will  remember  in  a  former  lecture  my  discussing  at 
some  length  the  question  of  the  liability  of  an  individual 
for  the  negligence  of  a  contractor,  and  defined  the  meaning 
of  cv  contractor  to  be,  a  person  who  followed  an  inutipendent 
line  of  business,  and  undertook  particular  jobs  of  work  for 
other  people,  without  submitting  himself  to  control  v:ith 
regard  to  the  smaller  details  of  the  woik  ;  and  that  in 
those  cases  the  contractor  was  not  the  servant  or  aoont  of 
the  master,  nor  was  the  master  responsible  for  the  careless- 
ness or  negligence  of  the  contractor.  This'  rule  applies  as 
well  in  the  case  of  acoiporation.  If  a  corporation  proposes 
to  construct  a  sewer  or  drain,  in  a  public  street,  and  does  not 
sufficiently  guard  the  excavation  thereby  made,  and  any 
passer-by,  by  reason  of  such  want  of  care  or  warning,  ialls 
in  and  is  injured,  the  corporation  will  be  liable,  for  it  set 
the  matter  in  motion  v.diich  caused  the  injury ;  for  when, 
as  we  have  already  seen  a  statutory  obligation  or  duty  is 
imposed  upon  a  person,  he  is  liable  for  any  injury  that 
arises  to  others,  in  consequence  of  its  having  been  negli- 
gently performed,  and  this,  whether  it  was  |)erformed  by 
himself  or  by  a  contractor  employed  by  him  :  Gray  v. 
Fullen,  5  B.  &  S.  970.  And  it  is  a  statutory  duty  imposed 
upon  municipal  corporations  to  keep  the  public  highway 
in  reasonably  good  repair,  so  that  it  may  be  safe  for  the 
travelling  public.  If,  however,  in  the  prosecution  of  the 
work,  under  a  contract,  blasting  should  become  necessary, 
and  the  contractor,  by  carelessness  or  neuligence  in  the 
manner  of  conducting  his  operations,  explode  a  blast  by 
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means  of  whicli  fragments  of  rock  or  other  refuse  are 
thrown  into  tlie  highway,  and  a  passer-by  is  injured,  the 
contractor  nlone  is  liable  to  the  aggrieved  party,  for  the 
corporation  have  nothing  to  do  with  the  manner  of  doing 
the  work. 

We  may  distinguish,  as  we  have  already  seen,  two  ways 
in  which  negligence  may  be  imputed  to  a  corporation  for 
the  condition  of  its  highways  within  their  limits.  First, 
it  may  arise  from  the  construction  being  originally  defective 
or  unskilful.  Second,  from  being  improperly  maintained 
by  being  out  of  repair,  or  by  reason  of  some  obstruction. 
NoAV,  a  corporation  in  undertaking  the  construction  of  a 
public  work  is  bound  to  use  the  care  and  prudence,  that 
any  ordinarily  cautious  person  would  exercise,  and  if  any 
iniurv  results  from  deficient  or  defective  construction  it 
will  be  liable.  A  corporation,  as  I  have  said,  acts  judicially 
in  selecting  and  adopting  a  plan  in  which  a  public  work 
shall  be  erected,  yet  so  soon  as  it  begins  to  carry  out  that 
plan  it  acts  ministerially,  and  is  bound  to  see  that  the  work 
is  done  in  a  reasonably  safe  and  skilful  manner.  When  a 
street  is  out  of  repair,  and  some  obstruction  exists  upon  it, 
we  will  find  we  have  to  consider  a  good  many  points  in 
arriving  at  the  limit  of  liability  on  the  part  of  the  corpora- 
tion. We  must  commence  then  with  stating  that  it  was  the 
common  law  duty  of  a  corporation  to  keep  every  street,  high- 
way, bridge,  kc,  in  repair,  and  it  has  been  held,  that  in  this 
country  the  same  obligation  exists.  Wilson,  C.  J.,  makes 
use  of  the  following  language  :  "  Apart  from  section  337, 
(the  statutory  obligation)  which  imposes  the  duty  of  repair- 
ing the  roads  within  the  respective  municipalities  upon  the 
municipalities  in  which  they  are  situated,  the  common  law 
duty  would  apply  to  all  such  bodies,  to  repair  the  roads 
which  are  within  their  jurisdiction,  and  for  which  they 
can  raise  the  funds  required  :"  Wellington  v.  WiUon,  14 
U.  C.  C.  P.  2})9. 

And  in  another  case  the  same  learned  Judge  remarked 
that  the  Court  were  of  opinion  on  the  authority  of  decided 
cases,  that  the  defendants    (a  corporation)  were  under  a 
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clear  common  Jaw  liability,  both  civil  and  criminal,  to  keep 
their  highways  in  repair:  Harold  y.  The  Corporation  of 
the  County  of  Slmcoe,  16  U.  C.  C.  P.  43. 

Now,  what  is  repair  ?  It  is  next  to  impossible  to  give  a 
definition  that  will  apply  to  all  cases,  but  in  general  terms, 
non-repair  may  bo  said  to  be  any  defect  in  a  highway 
which  renders  it  unsafe  for  ordinary  travel ;  and  in  deter- 
mining this  (juestion,  the  nature  of  the  country,  the 
requirements  of  the  locality,  and  innumerable  similar 
circumstances  must  be  taken  into  consideration. 

As  a  very  able  Chief  Justice  of  one  of  our  Courts  remarked, 
to  emphasize  the  above  qualification  of  any  fixed  standard 
of  repair :  "  That  a  new  side  line  or  concession  opened  up  in 
a  township  thinly  settled,  would  scarcely  be  expected  to 
be  found  in  as  perfect  condition  as  an  old  highway  in  a  well 
settled  township  :"  Per  Robinson,  C.  J.,  in  Colheck  et  ux.  v. 
The  Corporation  of  the  Township  of  Bra  nf  ford  21  U  C  R 
276.  '        ' 

And  as  Wilson,  C.  J.,  remarked  :  "  It  must  bo  a  question 
of  fact  for  the  jury  to  say,  whether  the  place  alleged  to  be 
out  of  repair,  is  dangerous,  and  if  so,  from  what  cause ; 
and  if  from  natui-al  cause  or  process,  whether  the  persons 
liable  to  repair  the  road,  could  reasonably  and  conveniently, 
as  regards  expenditure  and  labour,  have  made  the  road  safe 
for  use."  Casivell  v.  The  St  Marys  and  Proof  Line  Junc- 
tion Road  Co.,  28  U.  C.  R.  247. 

The  season  of  the  year,  the  place  of  acciilent,  the  time  of 
the  day  or  night,  the  n  anner  or  nature  of  the  accident, 
must  all  be  taken  into  consideration  in  determining  the 
question. 

In  one  case,  a  man  seventy  years  of  age,  and  feeble,  was 
found  at  night  lying  beside  an  excavation  for  a  drain, 
under  the  sidewalks  in  the  streets  of  Windsor,  where 
several  boards  had  been  taken  up  and  replaced  with  a 
temporary  covering  of  boards,  laid  at  right  angles  to,  and 
projecting  tw^o  inches  above  the  rest  of  the  sidewalk.  He 
afterwards  died  from  the  eflfects  of  the  fall.  His  adminis- 
trator brought  an  action  against  the  defendants,  alleging 
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the  deceased  fell  into  the  ditch,  which  was  open,  and  thus 
received  the  injury,  while  the  defendants  contended  that 
the  ditch  was  securely  covered,  and  that  the  deceased  had 
struck  his  foot  against  a  projecting  plank,  and  had  fallen. 
Held,  upon  the  evidence  adduced,  that  the  finding  of  the 
jury,  that  he  fell  into  the  ditch  owing  to  the  insecure  way 
in  which  tiie  defendants  left  tlie  opening,  which  was  the 
only  ]K>int  left  to  them,  was  unsatisfactory.  The  deceased 
had  passed  over  the  place  half  an  hour  before,  when  it  was 
light,  and  the  state  of  the  sidewalk  could  be  seen.  Also, 
there  was  evidence  of  contributory  negligence  on  the  part 
of  the  deceased.  The  verdict,  which  was  for  $4,000  for  the 
plaintiff,  the  deceased  being  at  the  time  of  his  death  in 
insolvent  circumstances,  and  in  feeble  health,  not  capable 
of  much  labor,  was  considered  excessive,  a  new  trinl  was 
ordered,  and  at  the  second  trial  a  verdict  was  rendered  for 
the  defendants :  Hittton  v.  The  Corporation  of  Windsor, 
34  U.  0.  R.  487. 

Speaking  of  the  liability  of  the  corporation,  Richards,  C. 
J.,  in  the  above  case  says  :  "  The  duty  of  the  defendants  was, 
to  take  reasonable  precautions  to  prevent  accidents  arising 
whilst  tliey  were  making  drains  in  the  streets.  The  drain- 
age of  a  town  is  quite  as  necessary  for  the  health  of  the 
citizens,  as  highways  are  for  the  transaction  of  their 
business,  and  in  discharging  their  duty  they  were  not 
bound  to  make  the  place  absolutely  safe,  but  only  reason- 
ably so,  and  it  might  well  be  considered  whether  it  would 
not  have  been  a  proper  precaution  to  light  the  place  so  as  to 
warn  parties,"  but  the  learned  Judge  went  on  to  say  that 
the  deceased  having  passed  over  the  place  half  an  hour 
before  there  was  ample  evidence  of  contributory  negligence 
on  his  part.  He  also  in  another  part  of  his  judgment  says : 
''  That  which  would  be  considered  a  breach  of  obliiration 
under  the  Municipal  Act,  to  keep  a  road  in  repair  by  the 
corporation  of  a  city,  as  to  its  most  crowded  thoroughfares, 
would  probably  not  subject  a  township  council  to  indict- 
ment in  relation  to  a  road  which  was  used  in  the  winter 
time,  and  then  only  by  ox  teams  and  sledd." 
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Now,  it  is  not  always  sufficient  to  show  the  mere  exist 
ence  of  an  obstruction  or  other  defect  in  a  liiohway,  in 
order  to  fix  the  municipality  with  liahility ;  there  must  be 
some  affirmative  evidence  of  negligence.  It  must  not  onlj' 
appear  that  the  obstruction  or  defect  could  have  been 
prevented  or  should  have  been  removed,  but  you  must  go 
further,  and  connect  the  corpoi-ation  in  some  way,  with 
eiJier  having  caused  the  defect,  or  of  knowingly  havincr 
aiiowed  it  to  be  created  by  some  one  else,  or  if  neither  of 
these  two  conditions  of  things  can  be  proved,  you  must 
show  that  they  were  aware  the  defect  or  obstruction 
existed,  and  they  allowed  it  to  remain,  or  that  they  were 
guilty  of  gross  negligence  in  not  knowing  thereof. 

Notice  may  be  inferred  from  the  notoriety  of  the  defect, 
and  from  its  continuance  for  such  a  length  of  time  as  to 
establish  the  presumption  that  the  proper  officersof  the  muni- 
cipality did  in  fact  know,  or  with  proper  vigilance  and  care 
might  have  known  the  fact.  This  latter  is  sufficient,  because 
this  degree  of  care  and  diligence  they  are  bound  to  exercise, 
and  therefore,  if  in  point  of  fact  they  do  not  know  of  such 
defect,  when  by  ordinary  and  due  diligence  and  care,  they 
would  have  known  of  it,  they  will  be  responsible  to  tha 
same  extent,  as  if  they  had  had  actual  notice.  You  will 
remember  in  the  case  of  Castor  v.  Uxhridge,  {ante  pp.  24-25,) 
where  telegraph  poles  were  left  on  the  highway,  and  the 
defendants'  path-master  knew  of  the  fact,  that  the  township 
was  held  to  be  sufficiently  affected  with  notice.  But  where 
an  injury  is  produced  by  some  sudden  and  unexpected 
cause,  the  corporation  would  not  be  liable  until  they  had 
a  reasonable  opportunity  to  repair  before  the  accident. 
There  is  no  presumption  of  law  as  to  notice.  It  will 
always  be  a  question  of  fact  for  the  jury  from  the  circum- 
stances laid  before  them  in  evidence,  to  decide  whether 
there  has  been  notice  or  not :  Hall  v.  Lowell,  10  Gush. 
(Mass.)  260;  Stanton  v.  Springfield,  12  Allen  (Mass.)  5CG; 
Mosey  V.  Troy,  61  Barb.  (N.  Y.)  580. 

And,  as  I  have  before  remarked,  wherever  a  defect  or 
obstruction  is  notorious,  and  has  continued  undisturbed 
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for  any  considerable  time,  it  will  be  sufficient  to  affect 
the  corporation  with  constructive  notice,  and  their  wilful, 
or  negligent  ignorance  of  a  fact  is  as  efficacious  in  fixing 
them  with  liability  as  actual  and  positive  notice  of  the 
existence  of  the  thing  complained  of. 

I  propose  to  call  your  attention  to  a  few  cases  of  non- 
repair, of  a  special  character,  where  limits  have  been  set  to 
the  liability  of  municipal  corporations  in  this  country, 
which  will  illustrate  some  of  the  foregoing  general  rules. 
You  will  remember  some  cases  I  have  already  refeired  you 
to,  where  corporations  have  been  held  liable  for  neglecting 
to  fence,  or  guard  specially  dangerous  places ;  but  in  another 
case  the  Court  of  Appeal  seemed  to  be  strongly  of  the 
opinion  that  it  was  open  to  question,  at  any  rate  was 
solely  a  question  for  the  jury,  under  a  careful  charge, 
whether  a  corporation  having  made  large  improvements 
in  the  drainage  of  the  county  of  Kent,  a  flat  county,  were 
bound  to  fence  or  guard  the  drains,  although  the  drains  so 
constructed  were  from  ten  to  twelve  feet  deep,  and  thirty 
or  forty  feet  wide,  and  in  many  places  took  up  more  than 
half  the  roadway.  In  the  case  in  question  the  plaintiff's 
husband  lost  his  life  by  falling  with  his  horse  and  waggon 
into  this  large  ditch,  or  drain,  which  ran  along  the  side  of 
the  highway,  upon  which  the  deceased  was  driving  during 
the  night.  The  Court  of  Appeal  directed  a  new  trial, 
because  the  learned  Judge  before  whom  the  case  was  tried, 
misdirected  the  jury  by  telling  them,  that  the  defendants 
were  bound,  as  a  matter  of  law,  to  fence  the  ditch,  that 
they  were  guilty  of  neglect  in  not  so  doing,  and  could 
be  indicted  for  not  having  done  so,  the  Court  of  Appeal 
holding  it  to  be  a  question  of  fact  solely  for  the  jury  to  deter- 
mine, whether  the  defendants  were  guilty  of  negligence  in 
omitting  to  place  a  fence,  or  some  kind  of  barrier,  about 
the  ditch,  and  that  it  was  not  a  question  of  law  :  Lucas  v. 
Corporation  of  Moore,  3  App.  R.  (J02. 

In  another  case  the  plaintiff  was  driving  his  wife  along 
the  Kingston  Road,  after  dark.  There  was  a  ditch  at  the 
road-side  about  four  feet  wide  at  the  top,  sloping  to   two 
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and  one-half  feet  at  tlie  bottom,  ami  being  fifteen  inches 
deep.  Tlic  travelled  portion  of  the  road  between  the 
ditches  was  about  thirty  feet.  A  ^ow  which  had  been  either 
feeding  or  lying  in  the  ditch,  suddenly  rose  up,  causing  the 
j^laintift's  horse  to  take  fright,  shying  oft"  and  upsetting  the 
buggy  into  the  ditch,  stunning  both  the  occupants,  and 
breaking  the  plaintitt's  leg.  The  jury  gave  a  verdict  for 
$400.  It  was,  however,  held  that  the  plaintiff  could  not 
maintain  his  verdict,  or  recover,  because  leaving  such  a 
ditch  without  guards  or  railings,  or  without  slanting  the 
road-bed  to  the  bottom  of  the  ditch  .so  that  the  plaintiff 
could  have  driven  into  it  without  upsetting,  as  in  cities 
and  towns,  was  no  evidence  of  neglect,  on  the  part  of  the 
defendants,  to  keep  the  road  in  repair. 

Wilson,  C.  J.,  said  :  "  The  canon  in  municipal  law  I  take 
to  be,  that  the  road  shall  be  reasonably  safe  and  fit  for 
public  u.se  and  travel :  that  reasonable  fitness  and  safety 
must  depend  on  circumstance.s.  It  is  plain  that  a  ditch  of 
this  kind  would  not  do  in  a  citv  or  town,  in  its  thorough- 
fares  where  people  have  constantly  to  drive  up  to  the  side- 
walk, and  yet  such  a  ditch  may  well  answer  in  a  township 
where  it  is  for  drainage  only,  and  where  peo)>le  have  no 
occasion  to  drive  into  it:"  Walton  v.  The  Toivnshij)  of 
York,  30  U.  C.  C.  P.  217. 

Again,  with  our  long  winters  in  Canada,  it  may  often  be 
a  question,  whether  allowing  snow  to  accumulate  in  large 
quantities,  so  as  to  obstruct  the  travel  is  non-repair.  In 
one  case  a  snow  drift,  some  two  or  three  rods  long,  and  two 
feet  in  depth,  had  formed  on  a  gravel  road.  It  had  been 
there  some  two  or  three  weeks,  and  owing  to  the  continual 
thawing  and  freezing  of  the  snow,  ruts  had  formed  in  it, 
which  made  it  unsafe  for  waggons.  On  the  first  of  March 
the  plaintiff  was  passing  over  it  in  a  waggon,  and  while 
doing  so,  one  of  the  wheels  in  front  went  down,  and 
throwing  him  out,  one  of  the  hind  wheels  passed  over  his 
leg  and  broke  it.  The  defendants  afterwartls  cleared  away 
the  snow.  The  road  was  good,  but  for  the  snow,  and  there 
was  a  heavy  snow  storm,  producing  sleighing  after  the 
10 
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af!cident.  It  was  held  that  there  was  ovideiict;  of  negli- 
gence on  the  part  of  the  defendants,  in  not  keeping 
the  road  in  repair,  and  a  verdict  for  the  plaintiff  was 
upheld.  Wilson,  0.  J.,  laid  the  law  down  as  follows : 
^'  It  is  by  no  nic^ans  an  easy  matter  to  lay  down  any 
general  rule  on  the  subject,  but  it  is  clear  that  the  company 
caniiot  be  required  to  clear  the  snow  off  the  ground 
whenever  it  fell,  or  even  remove  ice  which  may  form  there. 
Snow  is  looked  for  in  the  country,  and  provided  for  as 
forming  one  of  the  best  and  most  suitable  means  for  travel- 
ing during  the  winter,  and  even  when  it  falls  to  a  great 
and  unusual  depth,  it  is  not  the  duty  of  any  person,  or 
body  of  persons  to  remove  it  from  the  roads  ;  those  who 
use  them  at  such  a  time  must  use  them  as  best  they  can, 
while  the  natural  and  unavoidable  impediments  last.  Nor 
can  any  one  be  required  to  remove  the  mud  and  mire  from 
the  road,  caused  by  the  rain,  or  from  melting  snow,  for 
this,  too,  is  an  obstruction  caused  bv  a  usual  and  natural 
process.  There  are,  however,  cases  where  snow,  ice,  and 
mud  must  be  removed  from  the  road.  If  a  particular  part 
of  it  for  two  or  three  rods  happens  to  be  in  a  particularly 
and  exceptionally  dangerous  condition,  as  distinct  from  the 
rest  of  the  road,  and  it  can  be  put  in  a  safe  state  at  a 
reasonable  expense,  there  k  no  reason  why  it  should  not 
be  made  safe  for  travel,  although  it  was  caused  by  rain, 
snow,  or  ice,  or  what  may  be  called  natural  means  : " 
Caswell  V.  St.  Mary's,  c&c,  Road  Co.,  28  U.  C.  R.  251. 

Sidewalks  are  part  of  the  public  streets,  and  must  be 
kept  by  towns  or  cities,  in  a  safe  and  convenient  state  of 
repair  for  public  use  throughout  their  whole  width,  and  a 
corporation  may,  under  some  circumstances,  be  responsible 
for  ice  forming  on  the  walks,  where  the  same  is  not  pro- 
perly removed,  and  the  rule  above  laid  down  would 
equally  apply  to  sidewalks,  did  circumstances  arise  of  a 
similar  character. 

A  corporate  body  as  we  have  seen  can  never  exercise 
either  discretion  or  neglect,  except  through  its  servants,  and 
if  a  corporate  body,  by  means  of  its  servants  have  the 
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means  of  knowledge  that  a  highway  is  unfit  for  travel,  and 
are  negligently'  ignorant  of  the  state,  they  are  guilty  of 
negligence,  and  it  was  held  in  our  ( ^ourts.  that  the  appoint- 
ment of  a  proper  overseer  of  highways,  with  ample  means 
to  keep  the  roads  in  order  was  no  defence.  The  ntunicipal 
corporation  is,  as  it  were,  the  overseer  itself,  and  is  therefore 
bound  to  keep  in  repair,  and  must,  at  its  peril,  answer  for 
the  <luty  not  being  performed,  as  negligence  of  oftieers  or 
servants  is  no  answer :  ColhecJ:  v.  The  Corporntlon  of  the 
Township  of  Branfford,  21  U.  C.  R.  27G. 

From  what  we  have  seen  in  the  course  of  our  investii^a- 
tion    we   may  lay  down   the  general  rule  to  be  :    that  a 
municipal  corpoiation  is  charged  with  the  duty  of  keep- 
ing  its   streets   in    repair,    and    of  generally    liaving  the 
oversight  of  thiir  condition  an<l  safety ;  that  it  is  bound 
by    law  to   preserve  them  from  obstructions  and  defects, 
using  for  this  purpose,  the  utmost  care  and  diligence,  and 
if  difficulties  or  accidents  do  occur,  it  would  seem  to  n)ake 
no  difference  whether  its  neglect  was  wilful  or  not.     With 
reference  to  its  other  responsibilities,  as  to  the  use  of  its 
property  or  otherwise  we  may  safely  st;ite  the  general  rule 
to  be,  that  corporations  are  responsible  to  the  same  (^xtent 
as  individuals.     They  are  bound  to  use  their  rights  and 
property  so  as  not  to  affect  or  interfere  with  the  rights 
or   property    of  another.     They  are    liable,    as   we  have 
seen,   to   an    action   at   the    suit   of   private    individuals 
for   any   injury    which    such    individuals  may    suffer   by 
their  default,  or  negligence,  and  upon  creating  any  nuis- 
ance, or  committing  flagrant  breaches  of  public  duty,  they 
may   become  subject   to   intlictment;    when   they   decline 
to   perform    statutory   duties,  which    are    not   discretion- 
ary in  their   nature,  the}-    may  be  compelled    to  act  by 
mandamus,  or  other  process  of  the  Courts  ;   and  finally, 
•when  exceeding  their  powers  by  any  improper  exeicise  of 
the  authority  conferred  upon  them,  they  can  be  controlled, 
and  restrained  by  injtmction      So,  we  see,  that  a  corpora- 
tion, though  an  artificial  erection  of  our  higher  civilization, 
is  treated  practically  for  all  the  purposes  of  redress,  punish- 
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ment,  or  restraint,  in  almost  the  same  identical  manner  as 
any  individual  would  be  treated  did  he  commit  the  same 
grievances,  omit  similar  duties,  or  attempt  to  exceed  well 
defined  and  limited  powers. 
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NEGLIGENCE  (3F  PARTICCLAR  PEUSONS, 


FIFTH   LECTURE. 


SOLICITORS. 

Every  client  has  a  right  to  the  exercise,  on  the  part  of 
his  solicitor,  of  care  and  diligence  in  the  execution  of  the 
work  intrusted  to  him,  and  to  a  fair  average  amount  of 
professional  skill  and  knowledge,  and  should  solicitors  be 
lacking  in  the  required  amount  of  those  qualities,  or  if 
liaving  them,  they  have  neglected  to  employ  them,  the  law 
makes  them  responsible  for  the  loss  that  has  occurred  to 
their  clients  through  their  deficiencies.  Tn  one  case  Lord 
Cottinghani  said  :  "  Professional  men  possessed  of  a  reason- 
able portion  of  information  and  skill,  according  to  the 
duties  which  they  undertake  to  perform,  and  exercising 
what  they  possess  with  reasonable  care  and  diligence,  in 
the  aflfjiirs  of  their  employers,  certainly  ouglit  not  to  he 
held  liable  for  errors  in  judgment,  whether  in  matters  of 
law  or  discretion  :"  Hart  v.  Frame,  6  CI.  &  Fin.  209.  Every 
case,  therefoie,  ought  to  depend  upon  its  own  peculiar  cir- 
cumst.inces  ;  and  where  an  injury  has  been  sustained  which 
would  not  have  arisen,  except  fi'om  the  want  of  such  rea- 
sonable skill  and  diligence,  or  the  absence  of  the  employ- 
ment of  either  on  the  part  of  the  solicitor,  the  law  holds 
him  liable.  In  undertaking  a  client's  business  he  under- 
takes for  the  existence  and  the  due  employment  of  these 
qualities,  and  receives  the  price  of  them,  or  should  do. 

A  solicitor  who  undertakes  to  conduct  legal  business 
professes  himself  to  be  reasonably  well  acquainted  with 
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tho  law,  and  the  rules  ami  pi'actico  of  the  courts;  and  ho 
is  hound  to  oxercise  in  tho  conduct  of  his  causes,  a  reason- 
able degree  of  prudence,  diligence,  and  skill.  In  our  own 
Courts  the  old  case  of  Grover  v.  Gamble,  0  O.  S.  oGl,  will 
illustrate  this.  There  a  note  having  been  given  to  a  soli- 
citor to  collect,  he  commenced  a  suit  upon  it,  which  was 
afterwards  icferred  to  arbitration,  and  the  note  sent  to 
(^obourg,  where  the  arbitrators  met.  No  award  was,  htiw- 
ever,  ma«le  ;  and  tho  note  b}--  some  mischance  went  astray, 
and  was  not  afterwards  to  be  found.  The  solicitor  thon  pro- 
ceeded with  the  action,  and  on  the  trial,  the  note  not  being 
produee<l  or  evidence  given  to  prove  its  loss,  a  veidict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court, 
who  directed  a  new  trial  on  payment  of  costs  ;  but  as  the 
costs  were  not  paid,  the  rule  for  a  nonsuit  was  made  abso- 
lute. Hehl,  that  the  attorney  was  liable,  as  well  for  neg- 
ligence in  not  producing  the  note,  or  not  having  evidence 
prepared  to  account  for  its  absence,  as  for  the  damages  and 
costs  incui-red  by  the  plaintiff*  by  means  of  the  nonsuit. 

In  another  case  the  plaintiff  sued  the  attoi'uey  for  negli- 
gence in  conducting  a  suit  for  him ;  alleging  that  the 
defendant  jjleaded  an  improper  defence,  neglected  to  sub- 
poena witnesses,  or  instruct  counsel,  but  acted  as  counsel 
himself,  and  did  not  apply  for  an  amendment  required,  or 
offer  to  prove  payment.  The  defendant  pleaded  to  the  alle- 
gation that  he  did  not  instruct  counsel,  that  being  a  bar- 
rister, he  acted  as  such  himself,  and  the  plaintiff  never 
objected  to  his  so  acting ;  and  he  demurred  to  the  allega- 
tion that  he  did  not,  while  so  acting,  apply  to  amend  or 
ofier  to  prove  payment  on  the  gi-ound  that  for  his  con- 
duct as  counsel  no  action  would  lie;  it  was  held,  that 
the  plaintiff  was  entitled  to  judgment,  for  the  defendant 
by  acting  as  counsel  himself,  could  not  escape  liability  for 
neglecting,  as  solicitor,  to  give  proper  instructions.  And  it 
was  suggested  by  Mr.  Justice  Wilson,  that  in  consequence 
of  the  union  of  the  professions  in  this  province,  and  because 
in  some  cases  counsel  could  recover  their  fees  by  suit,  that 
a  barrister,  therefore,    could    not   claim    the   exemptions 
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exi.sting  in  Kiifjland,  even  wljoro  ho  did  not  net  in  the 
capiicity  of  both  barrister  ivnd  nttoruuv  :  Lenlie  v.  Jht/l,  22 
U.  C.  R.  512. 

A  solicitor  does  not  profess  to  know  all  the  law,  or  to  bo 
capable  of  understanding  it  and  applying  it  to  new  and 
intricate  questions  for  the  most  skilful  counsel,  and  the 
most  able  .hidges  may  ditler  and  «loubt,  and  be  mistaken 
as  to  the  meaning  and  a])plication  of  new  statutes  or 
practice.  This  is  being  well  ilhistratod  by  the  doubts  and 
dithcuities  raised  by  our  new  Judicature  Act,  and  we  have 
decisions  of  the  learned  officers  sitting  in  ( 'haml>ers, 
reversed  and  ditiered  from  in  the  other  (vourts. 

In  Monii'Wii  v.  Jr/rles,  2  C.  »i^  P.  113,  it  was  held  that 
an  attorney  was  not  to  lose  the  iinount  of  his  bill,  on 
account  of  an  error  in  the  execution  of  his  dutv,  Drovidinf^ 
it  was  such  an  error  that  a  cautious  man  might  fall  into, 
but  if  the  charges  contained  in  his  bill  were  bi ought  upon 
his  client  by  his  inadvertence,  he  could  not  recover  them 
in  an  action.  Abbott,  C.  J.,  said  :  "  That  the  real  question 
upon  the  evidence,  was,  whether  the  expense  was  brought 
upon  the  defendant  Ijy  the  inadvertence  of  the  plaintitt",  the 
attorney.  No  attorney,"  he  said,  "  is  bound  to  know  all  the 
law,  God  forbid  that  it  should  be  imagined  that  an  attorney 
or  a  counsel,  or  even  a  Judge,  is  bound  to  know  all  the 
law,  or  that  an  attorney  is  to  lose  his  fair  recompen.se  on 
account  of  an  error,  being  such  a  one  that  n  cautious  man 
might  fall  into." 

In  Lamph'iv  v.  Phipos,  8  0.  &  P.  470,  Tindall,  C.  J,  in 
an  action  against  a  surgeon  for  malpractice,  said  :  "  Every 
person  who  enters  a  learned  profession  undertakes  to  bring 
to  the  exercise  of  it  a  reasonable  degree  of  care  aid  skill. 
He  does  not  undertake,  if  he  is  an  attorney,  that,  at  all 
events,  you  shall  gain  your  cause,  nor  does  a  surgeon  under- 
take that  he  will  perform  a  cure,  nor  does  he  undertake  to 
use  the  highest  possible  degree  of  skill.  There  may  be 
persons  who  have  higher  education  and  greater  advantages 
than  he  has,  but  he  undertakes  to  bring  to  bear  a  lair, 
reasonable,  and  competent  degree  of  skill,  and  it  will  be 
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for  the  jury  to  say  whether  in  the  particular  case  the  injury 
"was  occasioned  by  the  want  of  such  skill  in  the  defendant." 

It  must  be  always  borne  in  mind  that  the  question  of 
negligence  is  one  of  fact  for  the  jury  under  the  direction 
of  the  Judge,  who  will  explain  the  nature  o"  the  dut}',  and 
the  degree  of  negligence  which  involves  responsibility : 
Hunter  v.  Caldwell,  10  Q.  B.  69 ;  12  Jur.  285. 

The  lial»ility  of  an  attorney  is  to  his  client  only.  Where 
in  an.;\ver  to  a  casual  enquiiy  by  a  stranger,  an  attorney 
gave  erroneous  information  as  to  the  contents  of  a  deed, 
he  was  held  not  responsible  to  the  enquirer :  Fish  v.  Kelly, 
170.  B.  N.  S.  194.  Yet  it  is  notnecessarv  that  fees  should 
be  paid  to  render  him  liable,  for  he  has  been  held  liable 
when  acting  gratuitously:  Dovahlson  v.  Hiddane,  7  CI.  & 
F.  702  ;  but  an  attorney  would  doubtless  be  held  liable 
only  for  gross  negligence  when  acting  without  compen- 
sation. 

If  an  attorney  be  emi)loyed  to  investigate  the  title  of  an 
estate,  or  to  seek  out  a  good  investment,  and  procure  good 
security  :*'or  money,  the  funds  of  a  client,  and  tijc  title 
should  prove  obviously  defective,  or  the  security  manifestly 
bud  or  insullicient,  he  will  be  responsible  in  damages  for 
his  neiilii^ence :   Whitehead  v.  Gt'eetham.  2  Biiio-.  4Gi. 

Where  an  attorney  is  emiiloyed  by  a  mortgagee,  it  is  not 
enouijh  to  investigate  the  title  of  the  mortoajror,  but  he 
should  see  that  the  securit\  is  .'•ufHcient  for  the  amount 
advanced,  and  if  he  do  not,  ho  will  be  liable  for  a  breach  of 
the  im[)lied  duty  resulting  from  his  profesrsion  as  attorney: 
Ilivne  v.  lihndes,  8  Q.  B,  342;  Peters  v.  Welter,  30  U.  C. 
R.  4. 

It  is  also  the  duty  of  every  solicitor,  by  reason  of  the 
payment  he  receives  for  his  services  and  exercise  of  his 
professional  skill,  to  take  care  that  his  client  does  not  enter 
into  any  covenant  or  stipulatioi  that  may  expose  him  to  a 
larger  responsibility  than  the  nature  of  tht  business  he  is 
instructed  to  transact,  niay,  in  the  ordinary  course  of 
practice,  require  ;  if  the  stipulations  are  more  onerous  in 
their  consequences  than    usual    the    matter    should    be 


fully  explfiiiied  to  the  client,  and  the  extent  of  liability 
made  known  to  him:  Stannavd  v.  Ullithorne,  4  M.  k  S.  359. 
A  .solicitor  before  coininencing  suit  should  examijie  the 
instrument  upon  which  it  proceeds,  or  in  case  of  its  loss, 
should  use  due  diligence  in  resorting  to  the  means  of  infor- 
mation open  to  him,  and  to  which  he  is  referred  by  the 
client;  where  the  duty  had  been  omitted,  and  the  instrument 
had  in  consequence  been  set  forth  so  incorrectly  in  the  bill 
that  the  proceedings  were  useless,  and  had  to  be  abandoned 
after  decree,  the  solicitor  (though  he  had  acted  in  good 
faith)  was  held  not  entitled  against  his  client  to  the  costs 
of  suit,  his  negligence  being  deemed  an  etiectual  bar  to  his 
recovery:  Mue  v.  Stanfott,  17  (Irant  389. 

But  an  attoiney  is  not  bound  by  his  professional  duty  to 
take  all  dishonest  advantages,  and  accordingly  it  has  been 
held  ill  our  own  Courts  that  an  attorney  w  uld  not  be  liable 
for  culpable  negligence  in  not  urging  for  his  client  the 
defence  that  the  agreement  sued  on  was  made  on  a  Sunday: 
Vail  V.  Diujyan,  7  U.  V..  R.  biSH  ;  S/nnr  v.  Xnirrson  7 
U.  C.  R.  541. 

A  solicitor  who  is  i-etained  to  bring  a  suit,  has  power  to 
enter  into  a  compromise,  providing  he  noes  it  in  a  reasonably 
skilful  manner  and  bonn  i<k.  Earle,  CJ.  J.,  in  Chovui  v.  Par- 
rott,  14  C.  B.  N.  S.  74,  says  on  the  point  as  to  the  authority 
of  th(!  attorney  to  compromise  an  action  :  "  I  think  the  rule 
of  law  establi.shes  that  a  general  re^^^iner  to  bi-ing  or 
defend  a  suit,  gives  the  attorney  an  ai:'Jio)ity  t(»  compro- 
mise it.  The  reason  why  a  party  to  a  suit  is  bound  to 
the  opposite  ])arty  by  an  an-angement  made  by  his  attoi-ney 
for  its  stittlement,  must  be  becau.se  the  attorney  in  the  suit 
is  held  out  by  his  client  as  having  authority  to  enter  into 
such  agreement  to  compromise,  but  it  must  be  borne  in 
mind  that  the  client  has  full  control  of  the  suit,  and  if  he 
chooses  to  give  express  authority  to  his  attorney,  the 
attorney  cannot  depart  from  it." 

The  burden  of  proving  negligence  is  of  course  generally 
on   the  person  charging  it,  but  the  onus  of  rebuttal  may 
sometimes  be  placed  upon  the  shoulders  of  the  defendant. 
11 
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Suppose  a  solicitor  was  employed  to  defend  a  suit,  and  did 
nothing,  ho  would  be  compelled  to  defend  his  position,  and 
escape  damage  if  possible  by  shewing  that  there  was  no 
defence  to  the  action.  If  any  mischief  occur  in  any  stage  of 
the  cause,  the  burden  of  .hewing  that  no  diligence  could 
have  avoided  it,  may  be  thrown  on  the  attorney  who  may 
unfortunately  be  the  defendant. 

Amongst  some  cases  of  actionable  negligence,  I  may 
mention  that  it  was  held  that  an  attorney  was  liable  where 
he  brought  the  action  in  a  Court  having  no  jurisdiction  : 
Williams  V.  Gihh.s,  2  H.  tS:  W.  241;  or  laying  the  venue  in 
the  v/rong  county:  Kemj)  v.  liurf,  4  B.  &  A.  424;  or 
proceeding  under  the  wrong  section  of  the  statute  which 
gave  the  remedy:  J/arf  v.  Frame,  G  01.  &  F.  193. 

It  would  also  be  negligence  should  he  bring  the  action 
too  so  »:  {lIoppliKj  v.  Qain,  12  Wend.  517,)  as  before  the 
mriti.iity  of  a  note;  or,  on  the  other  hand,  should  he  delay 
there  is  e(|ual  danger  if  the  Statute  of  Limitations  apply, 
or  the  debtor  should  fail,  or  become  insolvent,  or  should 
circumstances  arise  whereb}^  tlie  debt  might  become  lost: 
Stcrt;its  V.  W'dker,  55  111.  151.  Where,  however,  the  expe- 
dier  3y  of  the  proceeding  is  doubtful,  the  solicitor  will  be  safe 
in  n(^  i:)r(>secuting  without  the  expi'ess  iiistructions  of  his 
client :  Loawcnce  v.  Fotts,  G  C  &  P.  428;  and  if  he  acts  in 
disobedience  to  those  express  insti'uctions  and  a  loss  occurs, 
no  matter  how  good  may  be  his  faith,  he  will  be  res[)(Misible: 
GUhcrt  v.  Williams,  8  Mass.  51  ;  Cox  v.  Lici luj^ton,  2 
Watts  &  S.  103. 

An  attorney  is  not  bound  to  proceed  unless  he  is  paid 
his  fees,  oi'  they  are  secured  to  him:  liowsov  v.  Karle, 
Mood  \:  M.  538  ;  but  if  he  embarks  in  the  cause,  he  is  bound 
to  give  his  client  reasonable  notice  of  requiring  costs,  and  of 
his  intention  to  abandon  the  ciuse  unless  he  receives  them. 
In  one  case  an  attornev  gave  notice  to  his  client  on  the 
Saturday  before  cominission  day  (which  was  on  the  follow- 
ini"-  Thursday),  that  he  would  not  instruct  counsel  and 
deliver  the  brief  uidess  he  was  furnished  with  funds  for 
counsel  fees.     The  money  was  not  furnished,  counsel  was 
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not  iristructed,  and  a  verdict  was  found  against  the  client. 
In  an  action  against  the  attorney  for  noicliijencc,  it  was 
held  that  the  jury  were  properly  instructed  to  find  for  tlie 
plaintiff  (the  client),  if  they  thought  che  defendant,  the 
attorney,  had  not  given  reasonable  notice  to  the  client  of 
his  intention  to  abandon  the  caus(-  in  the  event  of  funds 
not  being  forthcoming  ;  and  the  jury  foun<l  foi-  the  plaintiff: 
Eohy  V   Built,  3  B.  ^-  A.  3n0. 

Having  conunenced  a  suit,  an  attorney  must  prosecute  it 
with  due  diligence  or  he  will  make  himself  liable,  li'idley 
v.  TiphhJij,  20  Beav.  44.  As  to  his  <luty  at  the  trial,  it  has 
been  held  that  he  must  have  the  requisite  witnesses  in  court: 
Recce  V.  Rif/hu,  4  B.  k  A.  202.  He  must  also  attend  at 
the   trial  himself:  Nash  v.   Sv'mh'vvne,  3   M.  ^:   C  030. 

But  it  has  also  been  held  that  he  is  not  responsible  for 
*  e  absence,  inattention,  or  neglect  of  any  counsol  em- 
ployed by  him  :  Loivvy  v.  Gii'dford,  o  C.  &  P.  234. 

And  an  attorney  is  not  bound  to  move  foi"  a  new  trial 
upo  I  a  ])oint  of  law,  without  special  instructions. 

In  collection  of  m  yneys  he  has  reason  to  exercise  extreme 
caution  as  to  how  he  keeps  the  money,  and  he  should  de[)osit 
it  in  some  good  bank  in  a  separate  account.  K  he  mix 
it  with  his  private  funds,  and  the  bank  should  fail,  he 
will  be  absolutely  liable  ;  but  he  may  mix  th^^  moneys  of 
different  clients,  so  long  as  there  appears  a  proper  memo- 
randum on  the  face  of  the  accounts  showing  the  separate 
owners  :  Donuldmn  v.  ILihhine,  7  CI.  k,  F.  702. 

If  having  kept  the  client's  moneys  separate,  and  deposited 
them  in  a  bank  of  good  standing,  the  bank  should  fail, 
he  will  not  be  responsible  for  the  loss :  PIdr/coii  v.  Wil- 
liams,  21  Gratt.  251. 

A  solicitor  is  bound  to  keep  his  client's  secrets,  and  ho 
may  be  made  liable  in  dnmages  should  he  disclose  them  to 
his  client's  opponent:  Ta)/It>r  v.  Blackloir,  3  Scott,  014. 
And  it  has  also  been  held  that  the  negligence  of  one  pai  t- 
ner  of  a  firm  will  make  the  firm  liable,  although,  as  is  the 
practice,  the  negligent  solicitor  was  the  sole  one  on  the 
recoid  :    Wnmer  v.  Grisivold,  8  Wend.  0(j5. 
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There  is  no  instance  in  the  English  Courts  of  an  action 
haviuL?  l)een  successfully  brought  against  a  barrister  for 
negl('(;t  of  <luty,  but  if  a  barrister  intentionally  does  a 
wrong,  anc^  acts  with  malice,  fraud,  or  treachery,  in  the  dis- 
charge of  his  professional  duties,  he  will  be  responsible  like 
every  other  wrongdoer  for  the  mischief  thereby  occasioned, 
an<l  in  this  country  we  have  not  had  any  express  decision, 
(except  in  the  case  Leslie  v.  Ball,  22  U.  C.  R.  512),  and  there 
you  will  remember,  the  defendant  acted  both  as  attorney 
And  barrister. 

In  England  a  barrister  is  incapable  of  bringing  any 
action  for  his  fees,  and  as  the  law  thus  deprives  him 
of  power  to  enforce  his  claims  for  i-emuneration  for 
his  services,  it  appears  to  afford  him  protection  from 
actions  foun<U'd  upon  any  alleged  want  of  skill,  diligence, 
or  discretion,  in  the  bona  fide  performance  of  his 
duties.  The  leading  authority  in  the  English  Couits  in 
which  tlie  law  was  most  thoroughly  exhausted  on  the 
subject,  by  both  the  counsel  engaged  and  in  the  judgment, 
and  which  settled  the  question  of  the  right  of  counsel  to 
recover  fees  in  England,  was  that  of  Kennedy  v.  Broun, 
13  C.  B,  N.  S.  077,  but  the  rule  has  been  much  invaded  in 
Ontario,  and  should  you  care  to  examine  the  matter  closely, 
the  case  of  BaUhvin  v.  Monf(jomery,  1  U.  C.  R.  283,  and 
McDoLKjall  V.  CainpheU,  41  U.  C.  R.  332,  are  in  point. 
This  latter  case  was  affirmed  in  Appeal,  but  unfortunately 
the  judgment  of  the  Court,  which  was  delivered  by  the 
late  ]amente<l  Chief  Justice  Moss,  was  by  some  misfortune 
mislaid,  and  the  case  is  not  reported  in  Appeal,  though  a 
partial  report  will  be  found  in  14  L.  J.  N.  S.  (U.  C.)  213. 
The  general  efiect  of  these  decisions  may  be  said  to  be 
that  a  barrister  can  recover  his  fees  in  all  cases  in 
which  he  can  prove  an  express  contract,  and  Mr.  Justice 
Wilson,  in  his  judgment,  which  is  on  the  broader  ground 
iluit  counsel  may  recover  fees  in  Ontario,  very  appropiately 
said,  that  ''  he  could  see  no  calamity  that  would  result 
from  a  decision  that  counsel  fees  were  recoverable  by 
action,  to  the  Court,  to  the  administration  of  justice,  or  to 
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the  country,"  in  anotlier  part  of  his  judgment  ho  remarks: 
"  It  is  not  a  fact  that  counsel  give  tlieir  time  and  intellect 
for  a  mere  honorarium,  .and  it  would  not  detract  irom 
their  dignity,  or  from  the  honour  of  their  profession,  nor 
would  it  impair  or  endanger  the  due  administration  of 
justice,  if  counsel  like  the  rest  of  mankind  were  entitled  by 
law  to  claim,  and  if  necessary,  to  enforce  payment  of  the 
reward  which  they  had  faithfully  earned,  and  wl^i^^  was 
withheld  from  them.  It  is  not  worth  wh^'^  to  keep  uj)  a 
fiction  against  the  actualities  and  realities  of  life  that 
counsel  do  not,  like  other  men,  work  for  money,  and  need 
not  be  paid  unless  their  clients,  as  a  mere  favour,  choose 
to  pay  them,  for  it  is  notorious  that  if  tliey  were  not  paid, 
they  would  not  work."  In  another  passage  he  says:  "But 
it  is  said,  that  if  counsel  were  enabled  to  make  their  clients 
pay  them,  the  counsel  will  be  liable  to  the  client  for  any 
alleged  ne<;lect  or  misconduct  of  their  cause.  I  do  not  see 
any  hardship  or  injustice  in  that.  It  is  simply  ])utting 
counsel  on  the  footing  of  other  men  in  every  station  and 
business  of  life." 

lii  the  Court  of  Appeal  the  main  question  us  to  whether 
counsel  could  recover  their  fees  b}-  acti  )n  was  not  decided 
expressly,  for  it  was  only  necessary  for  the  Couit  to  hold, 
to  sustain  the  decision  of  the  Queen's  Beiicli,  that  counsel 
could  recover  their  fees  wherever  there  was  an  express 
contract,  and  this  is  all  that  they  did  in  ett'ect  hold ;  and  I 
may  therefore  say  that  with  the  exception  of  the  decision 
of  the  majority  of  the  Judges  in  the  Court  of  Queen's 
Bench,  the  whole  question  as  to  whether  a  counsel  can  sue  for 
the  recovery  of  his  fees  in  the  absence  of  an  express  con- 
tract, is  still  open  for  the  Court  of  Appeal  t)  review  ;  and 
one  can  hardly  venture  to  advance,  with  any  degree  of  cer- 
tainty, an  opinion  as  to  what  that  decision  may  be,  though 
from  the  standpoint  of  reason  and  justice  I  do  not  see  why 
the  Enolish  fiction  of  Jionorarlum  should  be  longer  main- 
tained  in  this  province.  Should  the  right  to  recover  counsel 
fees  be  held  to  be  law  in  this  country,  it  will  of  course  be 
a  di''ef't  dep\rtuie  from  the  English  decisions.     Eaile,  C.  J., 
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in  delivering  judgment  in  Kennedy  v.  Broun,  laid  down 
the  Enj-lish  Rule  in  the  following  language:  "We  consider 
that  a  promise  by  a  client  to  pay  money  to  a  counsel  for 
his  advocacy,  whether  made  before,  or  during,  or  after  the 
litigation,  has  no  binding  effect;  and,  furthermore,  that  the 
relation  of  couns(d  and  client  renders  the  parties  mutually 
inca))able  of  making  any  contract  of  hiring  and  service 
concerning  advocacy  in  litgation." 

In  anotlier  case  Sir  G.  M.  Giffard,  L.  J.,  said  :  "  The 
judgment  in  Kennedy  \.  Broun  is  most  accurate  in  reason- 
ing and  sound  in  law,  and  that  case  forms  a  land-mark  of 
the  law  on  this  subject.  Such  appl  .ations  as  the  present 
have,  I  believe,  never  succeeded ;  and  speaking  for  myself, 
I  may  add,  that  I  hope  I  may  never  see  the  day  when  a 
counsel  coming  into  (*ourt  to  enforce  his  claim  for  fees,  as 
such,  against  the  client  will  be  successful:"  Mostyn  v. 
MoHtyn,h.  R  o,  C.  A.  459. 

You  will  see  from  such  ex])ressions  as  these  how  strong 
the  feeling  is  in  England,  among  the  Judges  at  any  rate,  to 
keep  up  this  .somewhat  antiquated  doctrine;  and,  from 
the  cases  above  cited,  and  som*i  more  to  which  I  will  direct 
your  attention,  in  our  own  Courts,  you  Mill  perceive  that 
the  doctrine  has  been  and  is  being  steadily  encroached  upon 
in  Ontario. 

In  Bcddwln  v,  Movfgvmery,  Robinson,  C.  J.,  said: 
*'  Then,  as  to  any  counsel  fees  charged  for  by  the  plaintiffs 
as  due  to  them  for  business  done  im  suits  in  which  they 
were  his  attorneys  and  counsel,  I  ami  of  opinion,  that  when 
any  such  fees  have  been  taxed  to  the  plaintiffs,  that  is  not 
as  fees  disbursed  to  other  counsel,  but  as  fees  to  be  paid  to 
themselves  b}'  the  defendant  as  their  client,  according  to 
the  table  of  fees  established  under  the  statute  2  Geo.  IV.  ch. 
2,  sec.  45,  thev  may  sustjati  an  action  to  recover  the 
amount."  It  will  be  noticed  that  this  judgment  only  holds 
that  counsel  can  maintain  an  action  for  such  fees  as  have 
been  establ'slied  according  to  the  table  of  fees  under  the 
above  section,  for  the  learned  Chief  Justice  condudes  his 
judgment  by  saying :  "  Except  where  the  fee  is  one  claimed 
under  this  provision,  tlie  principle  of  law  will  apply,  which 
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4l(>ni«'s  to  counsel  and  pliysician.s  the  right  to  siio  for  their 
protV'ssioiial  services, — a  principU?  wliicli  it  is  tlioui^ht,  in 
England,  for  the  advantage  as  well  as  for  tlie  honour  of  the 
profession,  should  be  niaintained  in  force ;  and  for  reasons 
which  ap))ly  here  e(iually  as  in  England."  The  aiiove 
case  was  decided  nearly  forty  years  ago,  and  the  learned 
Judges  in  those  days  evinced  a  stronger  desii-e  to  follow  in 
the  beaten  tracks  of  the  English  decisions  than  some  of 
the  gentlemen  who  have  adorne<l  our  bench  in  later  days, 
entertaining  more  modern  ideas,  have  shown. 

Where  a  petition   was  presented   on  be'ialf  of  certain 
barristers    and    solicitors,    alleging    that   they    had    been 
eniployed  by  the  Merchants'  Salt  Company,  to  defend  a 
suit  in  which  the  company  were  defendants :  that  they  had 
performed  the  business,  and  rendered  the  bill  in  the  usual 
way  :  that  it  had  not  been  paid,  and  ])raying  a  refcnence  to 
taxation  in  the  usual  terms :  it  appeared  from  the  material 
filed   on    the   application,  that   the    bill   was   exclusively 
for  counsel  fees.      Blake,  V.  C,  said,  without   calling  on 
the  solicitors  for  the  petitioners,  "  I  am  not  at  all   pre- 
pared to  perpetuate  the  old  idea,  that  the  fees  payable  to 
counsel  are  a  mere  honorarinm,  and  therefore  cannot  be 
recovered  by  suit  or  other  proceeding.     The  Court,  by  its 
general  orders,  Ins  assumed  to  regulate  the  fees  payable  to 
counsel,  both  as  between  party  and  part}'  and  solicitor  and 
client;  and  I  think  that  the  bill,  although  exclusively  for 
counsel  fees,  may  veiy  jiroperly  be  leferred  to  the  taxing 
office^'  to  moderate.     I  am  aware  there  is  no  ]irecedent  for 
the  order   I    am  about  to  make,  but  I   shall    leave  the 
respondents  to  appeal  from  this  decision  to  the  full  Court, 
if  so  advised.     I  refer  the  bill  to  taxation  on  the  usual 
terms : "  Be  C.  K.  d'  C,  G  P.  R.  22G.     It  was  not  ap|)ealed. 

The  latest  case  in  which  the  point  has  been  raised  again, 
is  that  of  Oder  v.  O'Donohoc,  before  Cameron,  J.,  in  single 
Court  a  few  weeks  ago.  The  learned  Justice  gave  no 
wiittcn  judgment,  but  expressed  himself  of  the  opinion, 
that  counsel  in  this  province  should  be  held  entitled  to  sue 
for  and  recover  the  fees  earned  by  them,  and  that  in  any 
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event  he  felt  bound  by  tlie  ruling  of  his  own  Court,  in 
McDoiKjitU  V.  Ctuuphell. 

You  will  have  noticed  that  tlie  law  relating  to  physicians 
suing  for  their  fees  in  this  province,  is  on  much  the  same 
footing  as  that  of  counsel  endeavouring  to  collect  their 
rewards  here  ;  this  has  apparently  been  much  encroached 
upon  in  the  province  of  Newfoundland,  where  it  has  been 
held  that  a  physician  could  not  only  recover  his  fees  by 
action,  but  this  even  when  he  was  not  registered  under 
R.  S.  cap.  2S,  sec  22.     Wilmot  v.  Shaw,  2  C.  L.  T.,  00. 

From  these  few  cases  it  will  readily  be  seen  the  footing 
upon  which  the  matter  stands  here.  On  the  one  hand  we 
have  learned,  eloquent,  and  exhaustive  judgments  through- 
out all  the  English  cases,  denouncing  in  the  strongest 
terms  the  idea  of  counsel  recovering  by  action  compensation 
for  their  responsible  and  onerous  labor  j.  The  ouly  ground 
apparently  urged,  being  tirst,  that  it  will  detract  from  the 
honor  and  dignity  of  the  profession,  and  secondly,  that  if 
they  are  held  entitled  to  recover,  they  must  likewise  be 
liable  for  incompetency,  misconduct  or  neglect.  On  the 
other  hand,  it  is  easily  seen  to  which  side  of  the  scale  the 
learned  Judges  here  lean,  and  they  have,  I  venture  to 
assert,  expressed  their  opinions  with  no  uncertain  sound ; 
but  as  I  have  said  before,  the  matter  has  never  fairly  come 
before  the  Court  of  Appeal ;  and  it  still  remains  open  for 
that  tribunal  to  follow  in  the  well  beaten  track  of  the 
English  decisions,  or  by  a  new,  and  I  think  reasonable 
departure,  support,  and  confirm  the  sensible  conclusion  of 
the  able  Judges,  who  have  affirmed  the  contrary  view  in 
the  Courts  below. 


BAILEES. 

I  now  pro])ose  to  examine  some  of  the  cases  bearing  on 
the  principles  of  the  liability  of  bailees  for  negligence.  This 
will  of  course  depend  greatly  upon  the  character  of  the 
bailment,  ibr  we  are  aware  that  there  are  several  varieties 
of  bailments,  and  in  connection  with  these,  several  degrees 
of  negligence  recognized  by  the  Courts  varying  with  tiie 


nature  of  each  bailment.  Of  course  the  leading  case  is 
Cogga  v.  Bernard,  1  Sui.  L.  C.  147,  and  in  this  justly  cele- 
brated case  Lord  Holt  sets  out  with  an  extraordinary 
degree  of  clearness  the  different  kind  of  bailments,  with 
the  liability  as  regards  negligence  attaching  thereto. 

These  bailments  as  described  by  the  learned  Judge,  are 
as  follows  : 

1.  Deposltum  ;  or  a  naked  bailment  of  goods  to  be  kept 
for  the  use  of  the  bailor. 

2.  Comraodatum  ;  where  goods  or  chattels  that  are 
useful,  are  lent  to  the  bailee  to  be  used  by  him  without 
remuneration  to  the  bailor. 

3.  Local io  Rel ;  where  goods  are  lent  the  bailee  to  be 
used  by  him  for  hire. 

4.  Vadium ;  or  pawning. 

5.  Locatio  operis  faciendi ;  where  goods  are  delivered 
to  be  carried,  or  something  is  to  be  done  about  them  for 
reward  to  be  paid  to  the  bailee. 

6.  Mandatum;  a  delivery  of  ^'oods  to  some  body  who  is 
to  carry  them,  or  do  something  about  them  gratis. 

We  will  endeavour  briefly  to  consider  the  responsibility 
of  each  in  their  order. 

Deposltum.  Here  is  a  mere  bare  bailment  of  the  goods 
to  be  kept  for  the  bailor.  In  such  cases  it  has  been  held 
over  and  over  again  that  the  bailee  is  liable  only  for  gross 
negligence.  Indeed  the  usual  way  the  degree  of  care  he  is 
expected  to  exercise  is  put,  is,  that  he  must  take  the  same 
care  of  the  property  intrusted  to  him  as  he  would  of  his 
own,  and  that  if  he  does  this  he  is  not  accountable  for  any 
loss  that  may  happen.  But  this  is  a  somewhat  broad  state- 
ment of  such  a  bailee's  liability,  because  a  man  may  be 
grossly  careless  in  his  dealing  with  his  own  property  ;  and 
in  one  case  where  a  gratuitous  bailee  did  take  equal  car© 
of  some  money  intrusted  to  him  for  safe  keeping,  as  he 
did  of  his  own,  he  was  still  held  liable  for  the  loss.  The 
case  was  one  of  assumjislt  against  the  bailee  who  was  a 
coffee-house  keeper,  to  recover  £32  lOs.  left  with  him  to 

be  taken  care  of,  without  reward.   The  defendant  in  expla- 
12 


mi 


90 


i? 


nation  of  the  losa  made  the  following  statement;  that  he 
had  unfortunately  put  it  with  a  larger  sum  of  his  own  in 
his  cash  box  which  was  kept  in  his  tap-room ;  that  the 
tap-room  had  a  bar  in  it,  and  was  open  on  a  Sunday;  but 
the  rest  of  the  house,  occupied  by  the  defendant  and  his 
family,  was  not  open  on  Sundaj';  that  the  cash  box,  with 
the  plaintiff's  money,  and  also  a  much  larger  sum  belong- 
ing to  the  defendant,  was  stolen  from  the  tap-room  on  the 
Sunday.  The  defendant's  counsel  contended  that  there  was 
no  case  to  go  to  the  jury,  inasmuch  as  the  defendant  being  a 
gratuitous  bailee,  was  liable  only  for  gross  negligence,  and 
that  the  loss  of  his  own  money  at  the  same  time  as  that 
of  the  plaintiff  showed  that  the  loss  had  not  been  occa- 
sioned by  the  want  of  such  care  as  he  would  take  of  his 
own  property.  The  learned  Judge  who  tried  the  case  told 
the  jury  that  it  did  not  follow  from  the  defendant  having 
lost  his  own  money  at  the  time  the  plaintiff's  was  taken 
that  he  had  taken  such  care  of  the  plaintiff's  money  as  a 
reasonable  man  would  ordinarily  take  of  his  own ;  and 
he  further  told  the  jury  that  if  they  believed  the  loss 
occurred  through  gross  negligence,  they  should  find  for  the 
plaintiff;  they  found  for  plaintiff,  and  the  Court  refused  to 
<Jisturb  their  verdict.     .Doorman  v.  Jenkins,  2  A.  &  E,  2.56. 

When  therefore  a  bailee  without  rew^ard  loses  the  pro- 
perty intrusted  to  him,  it  rests  upon  him  to  explain  how 
the  loss  has  occurred  ;  for  the  loss,  without  explanation,  is 
of  itself  a  strong  presumption  that  he  has  been  guilty  of 
gross  negligence,  and  the  bailee  must  meet  the  presumption 
by  showing  how  the  loss  really  occurred  ;  and  such  circum- 
stances, as  would  amount  to  a  sufficient  excuse,  might  be 
that  he  was  robbed  by  force,  or  that  the  property  was 
stolen  without  any  neglect  on  his  part,  or  some  equally 
satisfactory  and  reasonable  explanation. 

Cornmodatum.  Where  goods  that  are  useful  are  lent  to 
the  bailee  to  be  used  by  him  without  remuneration  to  the 
bailor. 

In  this  class  of  cases  the  bailee  is  bound  to  use  the 
greatest  care  of  the  goods,  and  return  them  to  the  owner. 
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He  has  the  use  of  them,  an<l  any  benefit  arisin^jf  from  such 
use,  and  is  hoiin«l  to  exercise  the  gieatest  eare  ;  he  will  he 
answerable  for  the  least  neglect,  an«l  should  the  loan  have 
been  made  for  any  particular  |)urpos<;  the  baile*'  must  not 
apply  it  to  another  purpose,  and  doino-  so,  shotdd  any- 
thing happen,  he  will  be  held  strictly  liable.  As  if  I 
lend  you  mv  buuLTV  to  go  to  Weston  ;  instead  of  goiu"  to 
Weston  you  drive  it  to  Whitbv,  and  it  is  run  into  and 
injured  on  the  way,  you  will  be  liable  even  if  the  accident 
hajipened  without  the  slightest  fault  on  your  part,  and  was 
an  unavoidable  accident,  for  it  might  have  been  that  had 
you  gone  t<>  Weston,  th(;  place  which  you  boirowe<l  the 
buggy  to  visit,  no  accident  would  have  happened. 

In  one  case  Lord  (V)leridge  said  :  "  The  duties  of  the 
borrower  and  lender  are  in  some  degree  co-relative.  1'he 
lender  must  l)e  taken  to  lend  for  the  purpose  of  a  beneficial 
use  by  the  borrower.  The  borrower  therefore  is  not  respon- 
sible for  reasonable  wear  and  tear,  but  he  is  for  negligence, 
misuse,  for  gross  want  of  skill  in  the  use  ;  above  all,  for  any 
thing  which  may  be  defined  as  legal  fi*aud  So,  on  the  other 
hand,  as  the  lender  lends  for  beneficial  use,  he  must  be 
responsible  for  defects  in  the  chattel  with  reference  to  the 
use  for  which  he  knows  the  loan  is  accepted,  of  which  he 
is  aware,  and  owing  to  which  directly  the  borrower  is 
injured.  If,  therefore,  the  owner  of  a  horse,  knowing  him 
to  be  vicious  and  unmanageable  and  highl}'^  dangerous  to 
ride,  should  lend  it  to  one  who  was  ignorant  of  its  bad 
qualities,  concealing  them  from  him,  and  the  rider,  using 
ordinary  care  and  skill,  is  thrown  and  injured,  the  lender 
would  be  responsible.  By  the  necessarily  implied  purj)ose 
of  the  loan  a  duty  is  conti-acted  by  the  lender  towards  the 
borrower  not  to  conceal  from  him  these  defects,  known  to 
the  lender,  which  make  the  loan  perilous  to  him:"  Black- 
more  v.  Bristo/  and  Exeter  B.  W.  Co.  8  E.  &  B.  1051. 

Locatio  Rel.  Where  goods  are  lent  to  the  bailee  to  be 
used  by  him  for  hire. 

In  this  case  also  the  bailee  is  bound  to  take  ijfreat 
care,  and  to  return  the  goods  when   the   time  for  hiring 
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is  up.  The  owner  of  course  assumes  all  the  ordinaiy 
risks  to  which  the  particular  chattel  is  liable,  but  will 
not  of  course  be  at  the  lisk  of  injuries  occasioned  by 
the  negligent  conduct  or  imprudence  of  the  hirer.  If  a 
liorse  is  hired  as  a  saddle-horse,  the  person  hiring  has  na 
right  to  use  it  in  a  cart  or  waggon ;  or  if  he  hires  it  to  go 
to  Markham,  he  has  no  right  to  go  to  Hamilton, and  should 
anything  happen  while  on  this  improper  journey,  whether 
occurring  through  the  negligence  of  the  hirer  or  not,  he 
will  be  liable.  It  has  been  held,  however,  that  if  in  the 
course  of  the  use  of  a  chattel  any  accident  occur,  the  hirer 
having  used  it  with  reasonable  care,  although  the  best 
treatment  may  not  !  ive  been  adopted,  the  hirer  will  not 
be  responsible.  It  wae  >-Liid  that  if  A.  hired  a  horse  for  a 
journey,  and  while  on  the  journey  the  horse  was  taken  ill, 
and  A.  called  in  a  t.:ri-ier,  who  treated  the  horse  very 
injudiciously  and  it  aied,  A.  would  not  be  responsible.  It 
was  held,  that  if  A.  neglected  to  avail  himself  of  proper 
advice  or  assistance,  and  prescribed  ignorantly  himself,  and 
through  his  unskilfulness  the  horse  died,  he  would  be  liable 
to  the  owner  for  the  loss  :  Dean  v.  Keate,  3  Camp.  4. 

Vadiu7}i ;  a  pawn.  Under  this  head  of  bailment  the 
questions  that  most  frequently  arise,  are  those  connected 
with  the  business  of  pawnbrokers.  Their  duties  and 
liabilities  are  defined  by  R.  S.  O.  cap.  148.  The  first 
section  of  the  Act  enacts  that  every  person  who  takes  or 
receives  by  way  of  pawn,  pledge,  or  exchange  any  goods 
for  the  repayment  of  money  lent  thereon  shall  be  deemed 
a  pawnbroker,  within  the  meaning  of  the  Act,  and  there  is 
a  penalty  of  $200  on  every  person  exercising  the  trade  of 
pawnbroker,  neglecting  to  take  out  a  license.  Section  35 
enacts  that  whenever  it  appears  or  is  proved  on  oath  before 
a  Justice  of  Peace,  that  the  goods  pawned  were  sold  before 
the  time  limited,  or  have  been  embezzeled  or  lost,  or  have 
become  less  valuable  than  when  pawned,  through  the 
neglect  or  wilful  misbehaviour  of  the  pawnbroker  or  his 
servants,  the  Justice  shall  award  reasonable  satisfaction  to 
the  owner  in  respect  of  such  damages. 
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Under  a  precisely  similar  section  in  th'  ijnglish  Act  (39 
.&  40  Geo.  III.,  ch.  99,  sec.  24,)  it  was  held  that  a  pawn- 
broker was  not  liable  for  damage  occasioned  to  the  pledges 
by  accidental  fire  without  proof  of  its  having  been  caused 
by  his  default  or  neglect :  Si/red  v.  Carruthers,  27  L.  J.  M. 
d  273. 

But  where  valuable  goods  were  left  by  the  pawnbroker 
in  his  house  during  the  nin-ht  without  any  person  on  the 
premises,  this  case  was  held  to  be  negligence:  Shackell  v. 
West,  29  L.  J.  M.  C.  45. 

As  to  the  neglects  for  which  a  pawnee  sliall  make  satis- 
faction, as  old  a  writer  as  Bracton  defines  the  rule,  and 
tells  us  that  if  a  creditor  takes  a  pawn  he  is  bound  to 
restore  it  ui»  payment  of  his  debt;  "  but  yet,"  he  says,  "  if  the 
pawnee  use  true  diligence  in  keeping  the  pawn,  it  is 
sufficient,  and  notwithstanding  the  loss  of  it,  he  may 
resort  to  his  pawnor  for  his  debt,  and  the  true  reason  is, 
that  the  law  requires  nothing  extraordinary  of  the  i>aw- 
nee  but  only  that  he  shall  use  ordinary  care  for  restoring 
the  goods;"  and  he  goes  on  to  say,  "  but  if  the  money,  for 
which  the  goods  were  pawned,  be  tendered  to  the  pawnee 
before  tiiey  are  lest,  then  the  pawnee  shall  be  liable  for  them 
because  the  pawnee,  by  detaining  them  after  the  tender  of 
the  money,  is  a  wrongdoer,  and  the  man  who  keeps  goods 
by  wrong,  must  be  answerable  for  them  at  all  events." 

Locatio  opcrlti  faciendi.  Where  goods  are  delivered  to 
be  carried,  or  something  to  be  done  about  them  for  reward 
to  be  paid  to  the  bailee.  This  chiefly  applies  to  carriers 
and  timekeepers,  and  is  a  subject  of  much  interest.  The 
liability  of  the  bailee  under  this  division  or  head  has  been 
the  cause  of  a  great  number  of  decisions  from  the  earliest 
history  of  English  law,  and  in  later  times  owing  to  the 
multiplication  of  railways  and  other  means  of  transport 
the  subject  has  grown  to  be  one  of  much  importance  in 
connection  with  jurisprudence,  and  I  therefore  propose  to 
reserve  it  and  consider  it  in  a  separate  lecture. 

Mandatum.  A  delivery  of  goods  to  somebody  who  is  to 
xjarry  them  or  do  something  about  them  gratia. 
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The  liability  under  this  last  description  of  bailment* 
diffei's  in  no  way  from  that  under  depositum.  It  is^ 
as  Lord  Ilolt  says,  "  acting  by  commission,"  And  the 
learned  Judge  goes  on  to  say  that,  if  a  man  acts  by 
commission  for  another  gratis,  and  in  executing  his 
commission  behaves  himself  negligently,  he  is  answer- 
able ;  and  the  reasons  are,  first,  because  in  such  a 
case  a  neglect  is  a  deceit  to  the  bailor,  for  when  he  in- 
trusts the  bailee  upon  his  undertaking  to  be  careful,  he  has 
put  a  fraud  upon  the  plaintift'  by  being  negligent ;  his 
pretense  of  care  being  the  persuasion  that  induced  the 
plaintiff  to  trust  him,  and  the  breach  of  such  a  trust  under- 
taken voluntarily  will  be  a  good  ground  of  action.  Where 
a  bystander  was  asked  by  the  owner  of  a  horse  to  get  on 
the  horse  and  ride  it  for  the  purpose  of  showing  it  off  for 
sale,  and  the  bj'^stander  recklessly  and  carelessly  rode  the 
horse  over  very  slippery  and  dangerous  ground,  and  threw 
it  down  and  injured  it,  it  was  held  that  he  was  responsible 
for  the  injury  :   Wilson  v.  Brett,  11  M.  &  W.  113. 

To  sum  up  the  effect  of  all  I  have  said  on  che  subject  of 
bailments,  and  [the  six  varieties  mentioned  by  Lord  Holt, 
in  Coggs  v.  liernard,  I  cannot  do  better  than  adopt  the 
language  of  the  learned  editors  of  Smith's  Leading  Cases, 
in  the  note  they  make  on  this  justly  celebrated  case  : 
"  From  a  cursory  view  of  the  law  of  bailments  it  will  be 
seen  that,  besides  the  six  classes  of  cases  enumerated  by 
Lord  Holt,  bailees  may  be  distributed  into  three  general 
classes  varying  from  one  another  in  three  degrees  of  respon- 
sibility. The  first  of  these  is  where  the  bailment  is  for 
the  benefit  of  the  bailor  alone — this  includes  the  cases  of 
mandatories  and  deposits,  and  in  these  the  bailee  is  liable 
only  for  gross  negligence.  The  second  is,  for  the  benefit  of 
the  bailee  alone.  This  comprises  loans,  and  in  this  class 
the  bailee  is  bound  to  use  the  very  strictest  diligence. 
The  third  is,  where  the  bailment  is  for  the  benefit  of  both 
the  bailor  and  bailee.  This  includes  locatio  rei,  vadium, 
and  locatio  operisfaciendi,  and  in  these  classes  an  ordinary 
and  averages  degree  of  diligence  is  sufficient  to  exempt  the 
bailee  from  responsibility." 
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With  this  excellent  summary  of  the  relative  degrees  of 
care  and  diligence  expected  from  the  different  classes  of 
bailees,  I  do  not  think  one  can  do  better  than  to  defer  any 
further  enquiry  into  the  responsibility  of  bailees  until 
another  morning. 
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COMMON   CARRIERS. 


SIXTH  LECTURE. 


As  we  have  seen  in  my  last  lecture  the  law  of  Carriers 
is  a  branch,  and  a  very  important  branch  of  the  law  of 
bailment,  and  this  class  of  bailment  comes  under  the  fifth 
head  of  the  divisions  made  by  Lord  C.  J.  Holt,  in  his 
celebrated  judgment  in  Coygs  v.  Bernard,  2  Ld.  Ray.  909. 

Thi-  fifth  head  then  was  Locatio  Opens  Faciendi,  where 

goods  are  let  out  to  be  carried,  or  worked  upon  by  the 

bailee  for  the  bailor,  in  both  cases  for  reward.     Loid  Holt 

notices  two  divisions,  (1)  the  delivery  to  carry,  or  otherwise 

manage,  to  one  who  exercises  a  public  employment ;  or,  (2) 

delivery  to  a  private  person.     Now,  as  to  this  first  class  of 

persons,  jmhlic  carriers.    They  are  to  be  rewarded,  and  are 

at  common  law  b">und  to  answer  for  the  goods  at  all  events. 

The  law  charges  them,  when  intrusted  to  carry  gcods,  with 

the  responsibility  for  all  consequences  against  all  events, 

except  the  acts  of  God  and  the  King's  enemies.     Every 

person  who   comes   under  the  description  of  a  common 

carrier,  is  bound   to  accept,  and  carry   indifferently,  for 

every  subject  in  the  realm,  who  is  willing  and  ready  to' pay 

his  reasonable  and  usual  charges,  provided  he  has  room  for 

the   purpose,  all  and  every  description  of  goods,  as  he 

publicly  professes  himself  willing  to  carry;  and  with  the 

exceptions  I  have  above  noted,  he  is  considered  an  insurer 

of  the  goo.ls  intrusted  to  him  to  carry,  and  is   strictly 

responsible  for  any  loss,  damage,  or  delay  from  whatever 

cause  happening.     It  would  be  no  answer  that  he  was 
13 
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overpowered  by  robbers  and  tlio  goods  taken  from  liim,  or 
that  they  had  been  destroyed  in  a  tumult,  or  riot,  for  thes: 
are  all  risks  which  it  is  considered  he  could  have  guarded 
against  quite  as  well  as  if  the  loss  occurred  through  any 
dishonesty  or  fraudulent  conduct  on  the  part  of  his  servants 
or  agents.  In  explanation  of  this  extensive  responsibility, 
the  (juaiut  language  of  Lord  Holt  may  be  quoted,  he  says: 
"  This  is  a  politic  establishment,  contrived  by  the  policy  of 
the  law,  for  the  safety  of  all  persons,  the  necessity  of  whose 
affairs  obliges  them  to  trust  those  sort  of  persons,  that  they 
may  be  safe  in  their  ways  of  dealing;  for  else  these 
carriers  might  have  an  opportunity  of  undoing  all  persons 
that  had  any  dealings  with  them,  by  combining  with 
thieves,  kc,  and  yet  doing  it  in  such  a  clandestine  manner, 
as  would  not  be  possible  to  be  discovered.  And  this  is  the 
reason  the  law  is  founded  upon  in  that  point." 

We  find,  too,  upon  looking  into  the  cases,  that  common 
carriers  have  extraordinary  liabilities,  far  beyond  those 
imposed  upon  other  bailiees  for  hire  or  reward.  The 
general  duty,  as  we  have  seen,  of  ordinary  bailees  for  hire, 
is  to  employ  an  ordinary,  and  average  degree  of  diligence 
to  preserve  the  goods,  or  work,  intrusted  to  them;  not  only 
against  ordinary,  but  against  extraordinary  casualties,  and 
they  must  at  least,  take  as  much  care  of  the  goods  as  they 
would  of  their  own.  Where  the  plaintiff's  vessel  had  been 
put  into  the  defendant's  dock  to  be  repaired  for  hire,  and 
the  gates  were  broken  by  a  high  tide,  during  the  absence 
of  the  defendant's  workmen,  in  consequence  of  which  the 
vessel  was  damaged  by  a  collision,  and  it  appeared  that 
had  a  proper  number  of  hands  been  present,  the  gates 
might  have  been  shored  up  in  time,  the  defendant  was  held 
liable  as  for  deficiency  in  ordinary  prudence  :  Leek  v. 
Maestaer,  1  Camp.  138. 

You  will  observe  that  in  this  case  the  liability  vms 
founded  on  the  absence  of  ordinary  diligence,  while  had 
the  bailment  been  gratuitous,  no  liability  would  have 
existed  in  the  absence  of  a  sufficient  number  of  hands  to 
raise  the  gates  in  the  event  of  a  flood,  unless  such  absence 


99 


would  have  been  a  piece  of  so  jjross  negligence  that  no 
man  would  have  been  guilty  of  ii  the  protection  of  his 
own  property.  You  will  also  observe  in  this  case  the 
fact  of  the  occurrence  causing  the  damage  was  of  a 
most  extraordinary  and  unusual  chiracter,  vet  that  did  not 
exonerate  the  defendant  from  the  observance  of  ordinary 
diligence. 

In  another  case  where  a  person  had  taken  a  horse  to 
agist,  (that  is  to  pasture,  for  hire),  he  was  held  liable  it  the 
fences  were  out  of  repair,  or  the  gates  left  open,  and  the 
animal  strayed  out  and  was  lost  ;  Broadvxit'r  v.  Blot,  llolt 
547. 

But  I  propose  to  deal  for  the  present  with  the  liability 
of  carriers  for  negligence,  rather  than  with  the  rights  and 
liabilities  of  ordinary  bailees  for  h  re,  and  we  will  tirst 
examine  and  see  what  construction  has  been  placed  upon 
the  words  acU  of  God  and  the  Kings  eneniias. 

The  acts  of  God  according  to  Mr.  Story,  are  duenicd  to 
be  those  which  arise  from  uiiControUable  natural  pheno- 
mena, which,  without  being  necessarily  either  supernatural 
or  praeternatural,  arise  from  such  an  interruption  of  the 
ordinary  course  of  nature,  as  a  prudent  and  honest  man, 
cannot  reasonably  be  expected  to  provide  against  or  expect. 
By  inevitable  accident,  commonly  called  the  act  of  God,  is 
meant  any  accident  produced  by  any  physical  cause  which 
is  irresistable,  such  as  a  loss  by  lightning,  by  storms — as 
hurricanes,  cyclones,  by  the  perils  of  the  sea,  by  inunda- 
tion, by  earthquakes,  by  sudden  death  or  by  illness  :  iStory 
on  Bailments. 

Lord  Mansfield  defined  the  act  of  God  to  mean  "  some- 
thing in  opposition  to  the  act  of  man,"  such  as  "  could  not 
happen  by  the  intervention  of  man,  as  storms,  lightning, 
and  tempests :"  Forward  v.  Pittard,  1  T.  R.  33. 

A  thunderstorm,  says  a  learned  text  writer,  cannot  be 
predicted  twenty -four  hours  before  it  breaks ;  nor,  even  if 
it  could,  would  it  be  reasonable  that  a  carrier  should  be 
liable  in  the  improbable  and  inevitable  event  of  a  flash  of 
lightning    consuming   hh  consignment.     But  a   thunder 
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«torrn,  although  of  comparatively  rare  occuri'ence  an<l  a 
deviation  from  the  usual  routine  of  natural  phenomena,  is 
not  a  sufficient  variation  from  such  routine  to  allow  it  to 
be  regarded  as  the  act  of  God  ;  although  the  destruction  of 
goods  by  lightning,  as  being  a  striking  instance  of  damage 
that  no  foresight  can  guard  against,  would  probably  be  held 
to  be  included  in  the  exception.  So  it  is  probable  that  if 
goods  of  a  ])erishable  nature  became  deteriorated  during 
the  ti'ansit,  from  atmospheric  or  other  natural  causes, 
against  which  a  carrier  could  not  be  expected  to  provide — 
as  if  grain  became  mildewed,  or  disease  shewed  itself 
in  potatoes  that  wore  consigned  to  the  carrier  in  a  sound 
condition — although  the  fact  of  their  damage  would  consti- 
tute a  pri'nia  facie  liability  in  the  carrier,  it  would  be  open 
for  him  to  show  that  the  damage  arose  from  inevitable 
physical  causes,  and  so  to  free  himself  from  liability : 
PoiM^n  (carriers,  pp.  70,  71.  But  if  the  accident  occur 
evefii  from  some  inevitable  happening  so  far  as  the  carrier 
himself  is  concerned,  if  it  was  one  which  could  have  been 
v;^^oided  or  prevented  by  the  care  or  foresight  of  some  one 
v^  ^^®  carrier  will  be  liable.  If  a  road  is  out  of  repair,  if 
Aa-J  a  bridge  break  down,  or  a  fire  occur,  none  of  these,  although 
*^'  coming  possibly  within  the  meaning  of  an  inevitable  acci- 
dent, will  free  the  carrier  from  liability  ;  for  a  ]>rudent 
carrier  can,  by  the  exercise  of  extraordinary  caution,  guard 
against  even  such  risks.  It  is,  therefore,  somewhat  difficult 
to  distinguish  between  what  will  be  deemed,  in  law,  the 
act  of  God  and  the  act  oi  man.  A  carrier  would  not  be 
liable  for  the  damage  occasioned  by  a  tempest,  yet  he 
would  be  for  damage  occurring  through  wind  or  rain  upon 
a  journey.  And  we  can  easily  see  that  it  might  often  be- 
come a  nice  (question  whether  a  storm  was  a  tempest,  or 
merely  a  severe  shower ;  and  thi 5  would  have  to  be  decided 
by  the  jur^^  Should  they  find  that  it  was  a  tempest  the 
carrier  could  claim  freedom  from  responsibility  ;  while,  if 
the  jury  decided  it  was  only  a  shower,  his  liability  at 
common  law  as  an  insurer  would  arise  and  he  would  have 
to  answer  for  the  damage.     Again,  if  the  accident  arises 
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through  ignorance  of  the  operation  of  the  ordinary  laws  of 
physical  cause  and  effect,  such  act  cannot  be  considered 
successfully  pleaded  as  the  act  of  God.  This  is  illustrated 
by  a  very  interesting  case. 

A  captain  of  a  steam  vessel,  in  the  month  of  February, 
intending  to  sail  the  following  morning,  pumped  M-ater 
into  the  boiler  of  the  engine  on  the  previous  night ;  the 
water  froze  in  one  of  the  pipes,  and  although  the  same  was 
previously  sound,  the  freezing  of  the  water  burst  it,  by 
reason  of  this  a  quantity  of  water  efscuped  into  the  hold 
and  damaged  the  cargo.  The  owner  was  held  liable  for 
negligence  as  a  carrier,  Best,  C.  J.,  gave  the  judgment  of  the 
Court  in  the  following  few  words  :  "  No  one  can  doubt  that 
this  loss  was  occasioned  by  negligence.  It  is  well  known 
that  frost  will  rend  iron,  and  if  so,  the  master  of  a  vessel 
cannot  be  justified  in  kecjping  water  within  his  boiler  in 
the  middle  of  winter  when  frost  may  be  expected ;  the 
jury  found  that  this  was  negligence,  and  I  agree  in  their 
verdict."     Siordet  v.  Hall,  4  Bing,  607. 

In  our  own  Courts  we  have  had  some  definition  as  to 
what  constitutes  a  tempest.  In  the  common  exception  in 
a  lease  "  damage  by  fire  and  tempest  excepted,''  it  was  held 
that  where  the  ice  and  a  high  wind  combined,  had  seri- 
ously damaged  a  wharf,  which  was  the  subject  of  the 
demise,  that  such  an  injury  from  the  cause  above  men- 
tioned, was  not  a  damage  by  tempest  within  the  exception  : 
Thistle  v.  Vnion  Forwarding  <&  E.  R.  Co.,  2J)  U.  C.  C.  P. 
76  ;  lonides  v.  Universal  Marine  Insurance  Co.,  14  C.  B. 
N.  S.  259. 

The  words  act  of  God  in  the  American  Coui-ts  have  been 
held  to  mean  a  disaster  with  which  human  agency  has 
nothing  to  do,  such  as  lightning,  squalls,  tempests,  tornados, 
&c. :  McArthiir  v.  Sears,  21  Wend.  100 ;  Colt  v.  McMechen, 
6  Johns.  160. 

Now,  turning  to  the  expression,  the  King's  enemies,  these 
must  be  understood  to  mean  the  inhabitants  of  a  country 
with  which  the  government  happen  to  be  at  war*,  and 
the  exemption  under  the  exception  does  not  extend  to 
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losses  arising  from  tlie  ordinary  acts  of  robbers  and  thieves. 
Piracy,  liowiiver,  conios  witiiin  the  exception ;  for  it  has 
been  sni<l  that  pirates  bein«,'  the  enemies  of  all  mankind, 
must  be  treated  as  being  the  enemies  of  the  King  :  Palmer 
V.  Nit  III  or,  10  Ex.  382. 

All  interestinij  case  as  to  the  nieaninj;  of  the  wor<l  voh- 
herf*,  where  the  same  was  used  in  conjunction  with  the 
wonls,  nctH  of  God,  the  Queen's  evemieft,  robbers,  pirates, 
&c.,  is  that  of  De  Rothschild  v.  Roy(d  Mail  Steam  Faeket 
Co.,  7  Ex.  7:H. 

There  the  defendants  received  from  the  plaintifK  at 
Panama,  certain  goods  to  be  delivered  in  London,  "  The 
act  of  God,  the  Queen's  enemies,  pirates,  robbers,  fire, 
accidents  from  machinery,  boilers,  and  steam,  the  danger  of 
the  seas,  roads,  an<l  rivers,  of  what  nature  or  kind  soever, 
excepted."  The  goods  were  carried  by  the  defendant 
across  the  Isthmus  of  Panama  to  Chagres,  where  they  were 
shipped  to  Southampton,  and  there  placed  in  a  railway 
truck,  from  whence  they  were  secretly  stolen  in  the  course 
of  their  transit  to  Londoi. :  Held,  that  this  was  not  within 
the  exception,  a  loss  by  "  robbers,"  or  by  "  dangers  of  the 
road,"  since  the  word  "robbers"  meant,  not  "  thieves,"  but 
robV)ers  by  violence  ;  and  "  dangers  of  the  road "  meant 
danger  of  marine  roads  ;  or  if  on  land  roads,  such  dangers 
as  immediately  caused  by  roads,  as  the  overturning  of 
carriage?  in  rough  and  precipitous  places. 

In  another  case  the  defendant  agreed  with  the  plaintiff 
to  carry  thirty  tubs  of  cheese  from  Geneva  to  London :  the 
bills  of  lading,  although  in  the  Italian  language  contained 
the  following  English  exception :  "  The  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  danger,  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever ;  save  risk  of  boats,  so  far  as  ships 
are  liable  thereto  excepted."  Here  the  cargo  was  destroyed 
in  the  passage  by  rats,  and  the  defendant  was  held  res- 
ponsible, notwithstanding  he  had  provided  the  ship  with 
cats:  Laveroni  v.  Drury,  8  Ex.  lOG. 

There  is  also  a  third  class  of  cases  at  common  law,  in 
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wli  it'll  a  coininon  carrier  is  hold  not  to  ))o  Hal  do  for  loss,  or 
itijury,  to  the  goods  conHdod  to  iiis  caro,  ami  that  is  whoro 
the  consignor  has  caused  it  by  his  own  fVaudnlont  conduct 
towards  the  carrier.     And  it  is  therefore  a  well-known  rule 
of    law,  sustained    by  innumerable  decisions,  that  if  the 
consignor  be  guilty  of  fraud,  or  the  concealment  of  material 
facts  towards  the  carrier,  which  tend  to  increase  the  risk 
to  the  latter,  the  carrier  will  not  be  liable.     The  general 
class   of  cases,   where   unfair   or  fraudulent  coneeahnent 
geneially  arises,  is,  whore  the  consignor,  desiring  to  avoid  the 
payment  of  additional  charges  aiising  from  the  increased 
risk  to  the  carrier,  owing  to  th(Mr  great  value,  suppresses 
this  latter  fact.     The  leading  case  on  this  ))oint  decided 
before  the  introduction  of  the  Carriers   Vet,  11  God.  IV.  & 
I.  Will.  IV.  cap.  68,  was  Gibbon  v.  Paynton,  ^'^nU  p.  22.) 
Again  where  the  consignor  concealed  a  quantity  of  guineas 
ill  an  ordinary  brown  paper  parcel,  tied  with  a  stritig,  he 
did  so  at  his  own  risk.     One  man  was  foolhardy  en<  igh 
to  place  a  number  of  sovereigns  in  a  packet  of  tea,  and 
another  .several  hundred  pounds  worth  of  bank  notes  and 
gold,  in  an  ordinary  school  boy's  box,  and  the  money  so 
sent  in  these  careless  ways  having  been  lost  during  the 
the  transit,  the  cairiers  were  in  each  case  held  not  liable  to 
make  good  the  loss:    Clay  v.  Wilkin,  14  H.    Bla    298; 
hvaiUey  v.  Waterliouf^e,  3  0.  &  P.  318. 

A  bare  concealment,  however,  of  the  contents  of  a  pack- 
age, or  even  a  distinct  refusal  to  disclose  its  contents,  will 
not  always  exempt  the  cai-rier  from  responsibility.  Baron 
Parke  says,  •'  I  take  it  now  to  be  perfectly  well  understood, 
acconling  to  a  majority  of  opinions  on  the  subject,  that  if 
anything  is  delivered  to  a  person  to  be  carried,  it  is  the 
duty  of  the  person  receiving  it  to  ask  such  questions  about 
it  as  are  necessary  ;  if  he  asks  no  questi<ms,  and  there  be 
no  fraud  to  give  the  case  a  false  complexion  on  the  delivery 
of  the  parcel,  he  is  bound  to  carry  the  parcel  as  it  is.  It 
is  the  duty  of  the  person  who  receives  it  to  ask  questions ; 
if  they  are  answered  improperly,  so  as  to  deceive  him,  then 
there  is  no  contract  between   the  parties ;  it  is  a  fraud 
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which  vitiates  the  contract  altogether :"  Walker  v.  Jackson^ 
10  M.  &  W.  1C8. 

It  has,  however,  been  expressly  decided,  that  if  the  con- 
signor refuse  to  disclose  the  contents  of  a  parcel,  the 
carrier  is  not  therefore  released  from  liability  for  any 
negligence  of  his  that  may  occision  loss,  nor  can  he  refuse 
to  carry  it :  Crouch  v.  London  and  N.  W.  R.  Co.,  14  C. 
B.  0  S.  255. 

Now  before  you  can  come  to  any  conclusion  whether  a 
carrier  has  been  negligent  in  the  discharge  of  his  duty^ 
you  must  ascertain  and  consider  what  was  the  original 
contract  between  the  carrier  and  his  employer.  If  his 
contract  is  special,  or  express,  of  course  little  difficulty  can 
arise,  for  the  contract  itself  will  doubtless  afford  all  the 
information  required,  because  where  the  parties  have 
expressly  agieed  that  a  certain  amount  of  liability,  and 
that  only,  shall  attach  to  their  contract,  it  will  not,  as  a 
rule,  be  difficult  to  decide  whether  there  has  been  a  breach, 
and  whether  such  breach,  under  the  terms  of  the  contract, 
renders  the  carrier  responsible  for  the  consequences.  But 
where  there  is  no  express  contract,  or  other  special  under- 
standing, or  where  the  agreement  leaves  the  carrier's  duties 
undefined,  then  we  must  look  and  refer  the  question  of 
his  liability,  to  the  rules  of  the  common  law,  and  for  that 
purpose  we  must  learn  the  exact  amount  of  prudence  and 
care,  and  what  duties  attach  to  the  class  of  bailees  whose 
responsibility  lor  negligence  we  are  considering. 

We  have  already  seen  by  the  cases  I  have  cited  to  you 
that  there  is  a  clear  legal  distinction  between  fraud  and 
negligence  ;  both  principles  moreover  affect  the  question  of 
a  carrier's  li^-bility,  and  that  leads  us  to  observe  that,  as  a 
general  rule,  the  employer  will  endeavor  to  establish  the 
liability  of  the  carrier  by  proving  negligence.  The 
carrier,  on  the  other  hand,  we  have  already  seen,  will  often 
seek  to  avoid  responsibility  by  setting  up  fraud  on  the 
part  of  the  consignor  ;  and  although  these  questions  of  fraud 
and  negligence  seem  widely  different,  it  will  be  found  in  prac- 
tice that  they  frequently  very  closely  approximate  to  each 
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other,  80  as  to  make  the  distinctii)n  ahnost  imperceptible. 
Many  writi-rs  will  bt*  tound,  in  consecjuence  of  this  peculi- 
arity, who  contond  tiiat  gross  negligence  amounts  to  fraud, 
and  that  fraud  is  only  a  species  of  gross  and  wilful  negli- 
gence ;  but  this  view  is  ably  repudiated  by  Mr.  Justice 
Story  in  his  celebrated  work  on  Bailments,  and  from  the 
opinions  expressed  b}'  other  leading  writers  it  may  be  said 
that  the  view  adverted  to  has  no  sound  foundation  in  Eng- 
lish law.  As  one  writer  puts  it,  frtiicl  is  a  moral  de- 
ficiency, that  is,  the  want  of  good  faith  ;  while  negUgence  is 
an  intellectual  <leficiency.  that  is,  the  want  of  prudent 
reflection  :  Poivell,  p.  9(). 

To  render  a  carrier  liable  for  the  loss  of  goods  it  must  be 
aftirmatively  shewn  that  they  were  delivered  to,  and 
accepted  by  him  ;  and  the  carrier's  liability  commences  from 
the  moment  that  such  acceptance  and  delivery  have  been 
duly  made.  Of  course  in  any  such  case  delivery  to  an 
authorized  agent  is  sutticient ;  and  any  dispute  as  to 
whether  thtie  was  actual  delivery  or  any  quesi;ion  as  to 
the  authority  to  accept,  will  both  be  questions  for  the  jury 
to  decide :  Griffiths  v.  Lee,  1  C.  &  P.  110  ;  Ingate  v.  Christie, 
3  C.  &  K.  61;  Qiiiggin  v.  Duff,  1  M.  k  W.  174;  GilbeH 
V.  Dale,  o  A.  k,  E.  .543. 

Now,  at  common  law,  though  the  liability  of  a  carrier 
was  so  extensive,  in  order  to  protect  the  public  from  deceit 
and  fraud,  it  was  open  to  the  carrier  to  protect  himself  by 
notice  limiting  his  liability,  and  also  by  special  acceptance, 
and  express  contract,  and  although  there  was,  at  one  time, 
some  doubt  as  to  how  far  a  common  carrier  could,  at  com- 
mon law,  limit  his  liability,  the  judgment  of  Lord  Mansfield,, 
in  the  case  of  Harris  v.  Packwood,  3  Taunt.  264,  set  any 
lingering  doubts  which  may  have  existed  in  the  minds  of 
the  Judges  and  lawyers, at  rest.  That  learned  Judge  said: 
"  In  looking  into  the  books,  we  find  the  special  acceptance 
much  older  than  I  had  supposed  it  to  be.  And  it  leads  to 
great  fraud,  for  on  account  of  the  number  of  persons  always 
attending  about  these  open  wrggon  yards  and  offices,  every 
person  standing  ai-ound  is  apprized  that  this  or  that  parcel 
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contains  watches  or  jewels  to  the  amount  of  many  hundred 
pounds  ;  this  is  a  great  inconvenience,  but  however  incon- 
venient it  is,  it  seems  that  from  the  days  of  Aleyn  down  to 
this  hour,  the  cases  have  again  and  agfiin  decided  that  the 
liability  of  a  carrier  may  be  restrained." 

Accordingly  it  was  long  settled  la\v  that  if  a  carrier  gave, 
and  could  prove  that  the  party  received  notice,  that  he  the 
cairier,  would  not  be  liable  for  the  whole,  or  some  part  of  the 
value  of  any  goods,  or  for  any  goods  of  a  particular  descrip- 
tion which  might  be  delivered  to  him,  unless  he  was  informed 
of  their  value,  and  paid  an  extra  remuneration,  it  would  be 
presumed  that  the  owner  of  the  goods  agreed  to  this  limi- 
tation of  the  carrier's  liability,  and  the  carrier  was  held  not 
liable  under  such  circumstances,  in  case  of  a  loss,  not  occa- 
sioned by  his  fraud,  misfeasance,  or  carelessness,  but  arising 
from  one  of  the  variou.-.  casualties,  or  risks,  to  which  the 
business  of  a  carrier  is  particularly  ex])osed.  Now  it  is 
very  plain  what  the  object  ot  the  notice  to  the  carrier  is 
intended  to  effect;  one  object  was,  of  course,  to  obtain  a 
larger  amount  for  the  safe  carriage  of  the  ai'ticles,  and  also 
to  put  the  carrier  on  his  guard,  in  order  that  greater  care 
might  be  taken  of  the  more  valuable  parcels.  But  as  the 
question  of  notice  was  thought  to  be  a  considerable  invasion 
of  the  common  rule  as  to  the  liability  of  carriers,  it  was 
very  early  settled  that  the  carrier,  who  sought  to  claim 
exemption  from  loss,  by  any  limiting  notice  of  this  kind, 
must  clearly  prove  that  the  notice  which  he  set  up  had 
come  actually  to  the  knowledge  of  the  sender  of  the  parcel, 
and  it  was  held  that  there  was  no  presumption  that  the 
Bender  had  been  aware  of  any  such  notice,  by  reason  of  his 
taking  a  newspaper,  in  which  such  notice  was  published 
as  an  advertisement:  Rowley  v.  Home,  3  Bing.  2. 

And  it  was  even  held  that  no  matter  how  conspicuously 
it  was  posted  up  in  the  carrier's  office,  even  then  it  was 
only  a  presumption  that  such  notice  had  been  seen,  but 
that  if,  as  a  matter  of  fact,  the  employer  had  not  seen  it, 
or  from  ignorance,  could  not  read  the  notice,  and  this  was 
established  by  the  party  charged  with  having  notice  in 
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any  such  case,  such  notice  would  not  save  the  carrier  from 
liabilityto  the  same  extent,  as  if  siieh  notice  had  not  been 
given  :  Ken'  v.  }Yillaii,  2  Stark.  o3. 

I  liave  now  to  notice  at  this  point  the  difference  between 
our  Jaws  on  the  subject  of  carrieis,  and  that  of  England. 

In  England,  as  the  carrier's  duties,  by  reason  of  the  inter- 
vention of  railways,  becan)e  more  and  more  important, 
and  their  position  and  responsibility  under  the  common 
law  subject  to  so  many  variations,  by  reason  of  the  notices 
framed  by  them  to  escape  liability,  and  in  viev  of  the 
numberless  legal  decisions — some  of  them  by  no  means  in 
harmony  with  each  other — the  Legislature  took  hold  ol  the 
question  and  passed  an  Act  1 1  (jleo.  4,  and  I  Wm.  4-,  cap.  08 
— 1830 — known  as  2 he  Carriers  Act.  The  statute  relates 
only  to  carriers  by  land,  but  extended  to  all  common  car- 
riers of  goods  for  hire,  including  railway  and  canal  com- 
panies. 

The  chief  points  dealt  with  in  the  Act  were: — 

(1)  What  notice  to  the  carrier  is  requisite  ? 

(2)  For  what  loss  or  injury  the  carrier  is  liable  ? 

(3)  What  is  a  sufficient  delivery  to  the  carrier  ? 

(4)  Who  are  the  carrier's  servants  ? 

(5)  In  what  way   a   carrier   might  limit  his   liability. 
All  these  different  points  are  clearly  dealt  with  in  the 

statute,  and  the  law  detinitely  settled. 

While  by  a  later  Act  known  as  the  Railway  and  Canal 
Traffic  Regulation  Act,  17  k,  18  Vic.  ch.  31,  1854,  a  very 
important  and  valuable  enactment  was  placed  upon  the 
statute  books;  this,  with  the  Carriers  Act,  placed  the 
law  of  England  upon  a  very  satisfactory,  and  definite  foot- 
ing. One  of  the  most  useful  and  equitalue  provisions  of 
the  last  mentioned  Tni^c  Act,  was  that  contained  in  section 
7,  which  enacted  that  every  company  (railroad  or  canal) 
should  be  liable  for  the  loss  of  any  article  carried  by  them, 
when  such  loss  was  occasioned  by  the  neglect  or  default  of 
such  company,  or  its  servants  ;  and  that,  notwithstanding 
any  notice,  condition,  or  declaration  made,  or  given  by  the 
company,   in  any    way   limiting   such    liability  ;  and    the 
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section  goes  on  to  say,  that  although  they  shall  he  liable  in 
any  such   rase,  yet  this  was  not  to   prevent  the  company 
from  making  conditions  with  respect  to  the  receiving,  for- 
wurding,  and  delivery    of  articles  to  be  carried  by  them, 
pnK'ided  that  every  sucli  condition  was  subject  to  the 
opinion  of  any  Judge  before  whom  any  question  might  be 
tried    relating   thereto,  whethei-  the    same   was  just  and 
re((sii liable.     Now  in  Canada  we  have  no  similar  statutory 
provisions.     The  law  of  carriers  in  our  Dominion  depends 
upon  the  common  law  rules  and  decisions,  sul)ject  to  such 
limitations  as  may  be  created  by  any  spei^ial  contract  and 
conditions  between  the  parties,  and  subject,  in  the  case  of 
corporations,  to  any  by-laws,  or  other  contlitions  they  may 
seek  to  impose,  authorized  by  their  act  of  incor|)oration,  or 
not  prohibited  thereby,  and  subject  to  certain  provisions  in 
the  C.Vmsolidated  Railway  Act.     Indeed  there  is  no  subject 
to  which  the  attention  of  the  Legislature  could  witJi  more 
profit  be  directed  than   to  consolidate,  and  define  within 
reasonaltle  lintits,  tlit^  duties  and  responsibilities  of  carriers. 
One  cannot  read  the  shij)ping  receij)t  or  bill  of  lading 
of  any  of  our  rjiilway  companies,  and  attempt  to  deci])her 
the  multitudinous  conditions  force<l  upon  the  unwilling  ship- 
per, (usually  i)rinted  in   the  finest  of  type),  without  being 
struck  with  the  unreasonableness  and  growing  danger  of 
allowing  these  gigantic  monopolies  to  continue  to  dictate  to 
a  suffering  ])ublic  the  unfair  terms,  only  Ujjon  the  fulfil- 
ment of  which  they  will  consent  to  carry  their  goods.     In 
the  absence  of  being  able  to  prove  actual  default  on   the 
part  of  the  servants  of  the  company— a  most  difficult  thing 
to  do  as  a  general  rule — since  these  very  servants,  capable 
as  they  may  be,  are  usually  the  plaintiff's  only  witnesses, 
it   is   almost   impossible   to  establish  the  liability   of  the 
company  in  this  country,  under  the  law  as  it  now  stands. 
The  < lay  will  be  hailed  with  delight  by  the  down  trodden 
public,  and  the  Judges,  when  the  Legislature  will  deem  it 
its  duty  to  empower  the  Courts  to  decide  whethei*  a  con- 
dition imposed  is  jitst  and  reasonable.     It  is  a  question 
exciting  surprise  in  the  minds  of  Judges  and  lawyers  alike 
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that  this  whole  suhject  has  been  allowi'd  to  remain  so  long 
untouched  by  remedial  leoislation.  I  cannot  do  better,  or 
find  more  powerful  lanjjfunge  to  express  this  sentiment, 
which  I  am  convinced  is  shared  by  the  public  and  the  ]>ro- 
fession,  as  to  the  present  unsatisfactory  condition  of  the  law, 
than  by  makinj^  an  extract  from  a  leading  English  text 
writer  who  vigorously  comments  on  the  same  subject.  He 
says  :  ''  A  common  carrier's  duty  to  deliver  safely,  arising 
as  it  does  out  of  his  duty  to  convey  safely,  has  become 
latterly,  in  the  majority  of  cases,  a  question  of  fact,  depeml- 
ing  on  the  several  circumstances  of  the  oiiginal  contract 
between  him  and  his  consignor,  or  consignee;  his  absolute 
common  law  liability  as  an  insurer  is  indispiital)le,  but  the 
indulgence,  and  ])ei-haps  it  may  be  said,  the  laxity,  and 
inditterence,  of  the  Legislature,  has  allowed  a  system  of 
limited  liability  to  spring  uj),  which  has  almost  inextricably 
confounded  the  <luties  and  rights  of  different  classes  of 
carriers,  and  practically  converted  hisridation  to  the  public 
into  a  s])ecies  of  despotic  monopoly,  in  which  the  carrier 
dictates,  and  the  employer  accpiiesces  to  the  special  terms, 
on  which  alone,  the  former  will  consent  to  act  for  the  latter. 
A  conmion  carriej',  as  such,  is  still  liable  to  an  action  for 
refusing  to  carry  in  the  ordinary  course  of  his  business,  on 
any  terms  but  those  of  unlimited  liability,  and  it  would  be 
well  if  this  fact  were  nK»re  generally  known  and  acted 
on  by  the  public.  But  the  growth  of  special  contracts 
which  are  forced  upon  the  )>ublic  b}'  the  carrier,  is  gradually 
fritteiing  away  the  connnim  law  tluties  of  the  latter,  and 
converting  the  former  into  a  passive  victim  of  extoition  :" 
Poivcll  on  (Jarriers. 

I  niigiit  here  mention  a  couple  (jf  castas  in  our  own 
Courts  which,  to  \\\y  mind,  justify  the  foregoing  remarks. 
In  one  the  plaintitf  sent  some  (tattle  from  Beachville  by  the 
defen<lant's  railway,  signing  a  paper  which  declared  that 
he  undertook  all  risk  of  loss,  injur}',  or  tlamage,  in  convey- 
ance and  otherwise,  whether  arising  from  'n<'<//iijeiice, 
default  or  mlt^condiii't — fi'hnlna/  or  othn'iinse — mi  the  part 
of  the  defendants  and  their  sarcantK.     He  was  told  by  the 
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station  master  that  he  would  have  to  sign  these  conditions, 
which  lie  did  without  taking  time  to  read  them.  To  an 
action  for  neghgence  in  the  carriage  of  the  cattle,  by  which 
five  of  them  were  killed,  the  defendants  pleaded  these  con- 
ditions, which  the  jury  found  that  the  plaintiff  iiad  signed. 
Held,  that  he  was  bound  by  them,  though  he  might  not 
have  read  or  understood  the  pa|>er:  O'Rorke  v.  The  Great 
Western  li.  \Y.  Co.,  28  U.  C.  R.  427. 

In  Hamilton  v.  The  Grand  Trunk  li.  11'.  Co.  lb.  GOO,  the 
defendants  received  certain  plate  glass  to  be  carried  ftr  the 
plaintiff,  who  signed  a  paper  partly  written  and  partly 
printed,  requesting  them  to  receive  it  upon  the  conditions 
endorsed,  which  provided  that  they  would  not  be  responsible 
for  any  damage  done  to  any  china,  glass,  &:c.,  delivered  to 
them  for  carriage ;  and  the  defendants  gave  a  receipt  with 
the  same  conditions  upon  it.  Held,  that  such  delivery  and 
acceptance  formed  a  special  contract,  which  was  valid  at 
common  huv,  and  exem|)ted  the  defendants  from  liability 
for  injiuy  to  the  goods,  even  though  caused  by  gross 
negligence :  See  also  Carr  v.  TJte  Lancashire  and,  Y.  R. 
W.  Co.  7  Ex.  707. 

For  the  opinion  of  some  of  our  Judges  as  to  the  necessity 
of  legislative  redress  for  this  class  of  cases  the  judgment  of 
Draper,  0.  J.,  in  Bates  v.  llie  Great  Western  It.  W.  Co.  24 
U.  C.  R,  -344,  is  in  point.  This  was  an  action  against  the 
defendants,  as  common  carriers,  for  delay  in  carrying  goods ; 
and  the  plea  set  up  a  special  condition,  exemptingr  the  de- 
fendants from  liability.  The  learned  Chief  Justice  says : 
"  The  plaintitl's,  having  entered  into  the  agreement,  their 
rights  and  liabilities  are  to  be  ascertained  from  its  terms, 
and  not  by  the  common  law.  We  have  no  such  enactment 
as  17  &  18  Vic.  ch.  31,  sec.  7,  which  submits  the  question 
whether  the  conditions  imposed  by  the  railway  company 
are  reasonable  or  otherwise  to  the  decision  of  the  Court  or 
Judge  before  whom  any  question  relative  thereto  shall  be 
tried.  This  case  and  the  case  of  Hamilton  v.  The  Grand 
Trunk  liy.  Oo.  illustrate  the  necessity  and  justice  of  legis- 
lative redress.     The  recent  case  of  Allday  v.  Great  Western 
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R  W  Co.,  11  Jur.  N.  S.  12,  shows  the  value  of  the  p:nglish 
Act.  Tlie  Court  lieM  in  tliat  ease  that  a  '.oinlition  limit- 
ing the  defendants'  liability,  to  much  the  same  extent 
as  in  this  case  was  unreasonable,  and  gave  judgment  for 
the  plaintiff."  The  learned  Judge  accordingly  leluctantly 
pronounced  judgment  in  favour  of  the  company. 

In  the  absence  of  an  ex])ress  or  special  contract  agreed 
to  by  the  consignor,  it  has  always  been  held  that  the 
stipulation  of  common  carriers  must  in  all  cases  be  reason- 
able. They  are  not  allowed  to  charge  what  they  like,  they 
are  bound  to  carry  everything  that  is  brought  to  them 
which  they  hold  themselves  out  to  carry  for  a  reasonable 
sum  to  be  paid  for  their  carriage,  and  not  to  extort  what 
thev  choose :  Hdrris  v.  Packaood,  3  Taunt.  204. 

They  are  also,  if  carriers  of  passengers,  bound  to  carry 
all  persons  alike,  without  favour  or  distinction,  and  cannot 
impose  restrictions  upon  one  person  which  they  do  not 
impose  upon  the  general  public. 

Crouch  V.  London  and  N.  W.  R  F.  Co.,  14  C.  B.  O.  S. 
255,  is  well  worthy  of  a  careful  perusal,  for  it  con- 
tains a  most  elaborate  argument,  in  which  all  the  authori- 
ties are  collected  pro  and  con.  The  proposition  decided 
by  the  Court  to  be  good  law  under  the  common  law 
was,  namely,  that  one  who  holds  himself  out  as  a  carrier  of 
goods  between  two  places,  even  if  one  of  such  places  is 
beyond  the  confines  of  England,  is  still  subject  to  the  com- 
mon law  liability  of  a  claim  for  hire,  and  is  bound  to  accept 
all  goods  that  are  leasonably  tendered  him  for  conveyance 
bet  we  n  those  limits  ;  and  it  also  admirably  supports  the 
further  important  conclusion,  that  a  common  carrier  cannot 
make  a  regulation  for  the  conveyance  of  goods  against  one 
person,  which  is  not  intended  to  apply  to  all  customers ; 
and  upon  proof  that  he  attempts  to  make  any  such  unjust 
discrimination,  he  is  liable  to  an  action  at  the  suit  of  the 
injured  party,  who  has  been  thus  unjustly  disci'iminnted 
against.  It  further  decides  that  a  carrier  is  not  justified  in 
refusing  to  carry  a  parcel,  because  the  shipper  declines  to 
•declare  what  the  contents  are  ;  that  the  only  consequences 
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of  the  etmsifjiior  (Inclining  to  inform  the  carrier,  upon 
re((uest,  wliat  tlic  (lonteiitH  of  the  pai'cel  are,  that  tlie 
coii.si;,'n(»r,  })y  liis  conceahncnt,  will  he  prevented  from 
recovering  the  full  value  of  the  goods  should  any  loss 
occur  ;  and  that  in  an}'^  event,  as  in  the  case  of  dangerous 
goods  being  shipped,  in  order  to  justify  his  refusal  to  carry 
(where  the  consignor  refuses  to  inforni  him  on  recpiestas  to 
the  value  of  the  contents,)  the  carrier  must  distinctly  allege 
and  prove,  that  there  was  leasonablc  ground  for  requiring 
the  information:  See  also  31orw  \.  Slue,  I  Ventris.  190. 

Adverting  again  before  closing  to  the  necessity  of  legis- 
lation on  the  important  question  of  the  law  of  carriers,  I 
need  only  mention  that  in  tlie  case  of  fire  insurance 
companies  the  evil  of  unjust  and  unreasonable  conditions 
had  become  such  an  outrage,  and  so  repugnant  to  every 
idea  of  justice  and  fair  di'aling,  that  the  Legislature  at  last, 
yielding  to  the  pressure  of  puljlie  opinion,  took  up  the 
question  and  dealt  with  it.  They  passed  an  Act  making 
uniform  conditions  for  all  fire  policies,  with  liberty  to  the 
companies  to  add  to,  or  vary  them  as  they  thought  best 
subject  always,  however,  to  the  proper  provision,  that  no 
such  added  condition  or  variation  should  prevail,  unless  in 
the  opinion  of  the  Court  or  Judge  trying  the  cause,  the  same 
wuHJast  (ind  reasonable:  R.  S.  0.  cap.  1C2. 

So  that  we  see  the  principle  of  interfering  with,  and 
preventing  unreasonable  conditions,  has  been  recognized 
by  iegij-'lation,  and  it  is  to  be  hoped  it  will  not  be  long 
before  the  law  afi'ecting  the  rights,  duties,  and  liabilities  of 
common  carriers  is  consolidated,  and  dealt  with  in  the  same 
general  direction. 
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I  discussed  in  my  last  lecture  the  condition  of  the 
law  in  Ontario  as  to  the  rights,  duties,  and  liabilities 
of  Common  Carriers  ;  and  pointed  out  that  as  there 
was   no   statutory  limitation   of  their  resi)onsibiIity, 
a  Carrier  was  liable  in  this  country  under  the  common 
law;  and  that,  save  in  so  far  as  he  might  limit  his 
liability  by  the  terms  of  some  special  contract  or  agree- 
ment, he  was  an  insurer  against  all  loss  to  the  g^'oods 
during  transit  by  him ;  and  indeed  liable  until  delivery 
to  the  consignee,  except  such  loss  arose  throucrh  the 
act  of  God  or  the  Queen's  enemies.     I  also  pointed  out, 
by  reference  to  cases  in  our  own  courts,  that  it  had  been 
held  he  might  make  any  conditions  he  saw  fit,  reason- 
able or  otherwise,  in  his  agreement,  and  that  if  the 
consignor  gave  him  the  goods  upon  any  special  agree- 
ment containing  conditions,  however  unfair  or  onerous 
the  carrier  would  be  entitled  to  set  them  up  as  an 
answer  to  any  loss  or  injury  happening  to  the  gooda 
while  m  his  care,  and  that  the  consignor  could  get  no 
relief  from  the  consequences  either  of  the  folly,  or  the 
necessities  which  induced  him  to  ship  subject  to  such 
conditions. 

I  also  ventured  to  point  out  the  great  necessity  in 
my  opinion  for  remedial  legislation  on  this  subject. 
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I  now  propose  to  examine  the  liability  of  particular 
classes  of  Common  Carriers,  and  in  this  lecture  will 
endeavour  to  direct  your  attention  to  a  few  cases  and 
principles  applicable  to  Railway  Companies  as  Common 
Carriers. 

In  the  first  place,  Railway  Companies  who  hold 
themselves  ouv.  as  carriers  of  goods  for  all  persons 
indifferently,  are  liable  as  Common  Carriers,  and  our 
Consolidated  Railway  Act,  42  Vic.  ch.  9,  sec.  25,  enacts : 
*'  The  trains  shall  be  started  and  run  at  regular  hours 
to  be  fixed  by  public  notice,  and  shall  furnish  sufficient 
accommodation  for  the  transportation  of  all  such 
passengers  and  goods  as  are  within  a  reasonable  time 
previously  thereto  offered  for  transportation  at  th ) 
place  of  starting,  and  at  the  junctions  of  other  railways, 
and  at  usual  stopping  places  established  for  receiving 
and  discharging  way  passengers  and  goods  from  the 
trains."  And  by  section  17,  "  tolls  or  rates  shall  be  from 
time  to  time  fixed  and  regulated  by  the  by-laws  of  the 
Company  which  may  be  demanded  and  received  for  all 
passengers  and  goods  transported  upon  the  Railway," 
but  by  sub-section  9  of  the  same  section  "  no  tolls  shall 
be  taken  or  levied  until  approved  of  by  the  Governor  in 
Council,  nor  until  after  two  weekly  publications  in  the 
Canada  Gazette  of  the  by-law  establishing  such  tolls 
and  of  the  order  in  Council  approving  thereof ; "  and  to 
prevent  any  unjust  or  undue  discrimination  against 
any  individual  or  individuals ;  by  sub-section  6  of  the 
same  section  it  is  provided,  that  all  or  any  tolls  may 
hy  any  by-law  he  reduced,  and  again  raised  as  often 
:as  deemed  necessary  for  the  interest  of  the  undertaking, 
<but  the  same  tolls  shall  be  payable  at  the  same  time 
amd  wad&r  the  same  circumstances,  upon  all  good^ 
and  by  all  persons,  so  thai  no  undue  advantage, 
privilege,  or  rnxxnopoly,  may  be  afforded  to  any  person, 
or  doss  of  persons  by  any  by-law  relating  to  tolls,  and 
of  course  this  all  requires  the  approval  of  the  Governor 
in  Council ;  so  we  see  as  far  as  the  Legislature  has  been 
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able  to  provide  for  the  control  of  Railway  traffic  there 
are  provisions  to  ensure  fair  dealing  and  proper 
charges,  and  the  same  charges  to  all,  and  this  Act 
extends  to  all  Companies  "  constructed  or  to  be  con- 
structed under  any  Act  passed  by  the  Dominion  of 
Canada." 

When  once  a  Railway  Company  commences  its  opera- 
tions under  this  Act  they  will  be  responsible  upon  the 
principles  of  the  common  lav  relating  to  Common 
Carriers  as  modified  by  certain  other  provisions  of  the 
statute  to  which  I  shall  presently  refer ;  and  as 
Common  Carriers  were  allowed  to  limit  this  wide 
common  law  liability  by  any  special  contract,  so 
Railway  Companies  may  always  avail  themselves  of 
any  special  condition  agreed  upon  between  themselves 
and  the  consignor.  Now  under  the  Consolidated 
Railway  Act  there  is  one  very  important  exception  to 
the  common  law  right  which  Companies  have  of 
limiting  their  liability  by  conditions.  Section  25  sub- 
sec.  3  says,  "  such  passengers  and  goods  shall  be  taken, 
transported,  and  discharged,  at,  from,  and  to  such  places 
on  the  due  payment  of  the  toll,  freight,  or  fare  legally 
authorized  therefor,"  and  section  4;  "Th3  party 
aggrieved  by  any  neglect  or  refusal  in  the  premises 
shall  have  an  action  therefor  against  the  company, 
from  which  action  the  company  shall  not  he  relieved 
hy  any  notice,  condition,  or  declaration,  if  the  damage 
arises  from  any  negligence,  or  omission  of  the  com- 
pany,  or  its  servants." 

This  then  is  the  full  extent  of  any  legislation  which 
we  have  on  the  subject  of  Railway  Carriers,  restricting 
or  in  any  way  affecting  their  common  law  liability,  or 
right  to  make  special  contracts,  except  possibly  any 
slight  provisions  that  in  some  few  cases  have  been 
incorporated  in  some  of  the  special  Acts,  authorizing 
the  construction,  and  working  of  certain  companies, 
the  extent  of  which  we  need  not  here  investigate,  they 
being  of  no  practical  importance,  not  being  of  universal 
application. 
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Now  I  desire  to  call  your  attention  to  a  curious 
defect  in  the  earlier  Consolidated  Railway  Act  of  1808^ 
and  which  having  been  pointed  out  by  several  decisions 
in  our  Courts  led  to  the  passing  of  38  Vic.  ch.  24,  sec.  4, 
which  cured  the  anomaly,  and  made  the  provision  re- 
enacted  by,  sub-sec.  4  of  sec.  25  of  the  Act  of  1879,  apply 
to  both  the  Great  Western  and  the  Grand  Trunk 
Railways,  and  thus  finally  causing  the  Act  to  extend 
to  all  companies  in  operation  in  the  Dominion. 

Tlie  third  sub-^ec.  of  sec.  20  of  the  Railway  Act  of 
18G8,  is  the  same  as  sub-sec.  3  of  sec.  25  of  the  Con- 
solidated Act  of  1879,  but  sub-sec.  4  only  contains  the 
following  words,  which  as  you  will  see,  are  those  con- 
tained in  the  first  part  of  sub- sec.  4  of  sec.  25  of  the 
Act  of  1879  :  "  The  party  aggrieved  by  any  neglect  or 
refusal  in  the  premises  shall  have  an  action  therefor 
against  the  company,"  this  was  subsequently  amended 
by  34  Vic.  ch.  43,  sec.  5.  (D.)  by  adding  to  it  the  words 
which  form  the  remaining  portion  of  sub-sec.  4  of  sec. 
25  of  the  Act  of  1879.  Now  sub-sec.  2  of  sec.  2  of  the 
Railway  Act  of  18G8,  was  in  precisely  the  same  words 
as  the  corresponding  section  and  sub-section  in  the  Act 
of  1879,  except  that  it  enacted  that  the  Act  should 
apply  only  to  '•'  Railways  hereafter  to  be  constructed, 
(the  Act  of  1879  has  the  words  '  constructed  or  to  be 
constructed,')  under  the  authority  of  any  Act  passed  by 
the  Parliament  of  Canada." 

The  case  of  Scott  v.  The  Great  Western  R.  W.  Co.y 
23  U.  C.  C.  P.  182,  raised  the  question  whether  these 
Railway  Acts  applied  to  the  Great  Western,  which  had 
been  incorporated  and  constructed  before  the  Act  of 
1868,  and  the  Court  of  Common  Pleas  decided  that 
they  did  not,  although  a  somewhat  sweeping  clause 
(sec.  7,)  in  34  Vic.  ch.  43,  (D)  seemed  to  indicate  an 
intention  of  the  Legislature  to  make  them  apply ;  and 
it  was  accordingly  held  that  the  Company  was  protected 
by  one  of  their  innumerable  special  conditions  against 
an  action  for  damages  for  the  loss  of  a  quantity  of 
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fruit,  injured  by  frost,  which  loss  occurred  throu^jh  the 
negligence  of  the  Company's  servants. 

The  case  of  Alltin  v.  The  Great  Mesteni  H.  W.  Co., 
33  U.  C.  R.  483  decided  in  tlie  Queen's  Bencli  in  the 
same  term  affirmed  the  same  view.  In  this  case  a 
special  condition  was  pleaded  by  the  defendants,  to 
which  was  replied  the  clause  we  are  now  considering. 
The  defendants  demurred  to  the  replicatiim,  and  judg- 
ment was  given  in  their  favour  on  the  demurrer. 

We  see  from  the  above  that  this  provision  of  the 
Railway  Act,  which  I  venture  to  think  was  a  step  in 
the  right  dii-oction,  was  by  the  decision  of  both  our  then 
Superior  Courts  of  Connnon  Law,  held  not  to  apply  to 
any  roads  constructed  under  charters  granted  by  the 
Parliament  of  the  old  Province  of  Canada,  and  that 
the  Grand  Trunk,  Groat  Western,  and  other  old  roads 
were  still  able  to  avail  themselves  of  all  the  conditions 
of  any  special  agreement,  however  unjust  they  might 
be,  01"  however  grossly  or  even  criminally  negligent 
their  servants  may  have  been,  if  the  unfortunate  con- 
signor of  goods  had  signed  one  of  their  shipping  bills, 
because  it  was  held  he  would  be  bound  by  the  terms 
of  his  contract.  But  we  further  see  that  the  Dominion 
Parliament  by  the  Act  of  1875,  and  again  by  sec.  100 
in  the  Consolidated  Railway  Act  of  lH7i),  aftci'  these 
decisions  had  been  made,  extended  their  operatiim  to 
the  older  Companies. 

In  Scarlett  v.  The  Great  Western  R.  W.  Co.  tl,  U.  C. 
R.  211,  decided  since  the  Act  of  1875,  the  Court  applied 
the  clauses  of  that  Act  and  the  Company  failed  to 
escape  liability. 

My  chief  object  in  directing  your  attention  to  these 
cases  is,  to  show  the  amount  of  care  required  in 
drawing  an  Act  of  Parliament,  and  how  even  general 
words  may  receive  a  construction  much  more  limited 
than  its  fi-amers  intended. 

Having  now  given  you  some  idea  of  the  Canadian 
law  on  the  subject  of  Carriers,  it  may  be  useful  to  look 
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back  over  some  of  the  earlier  decisions  in  England, 
before  the  passage  of  the  Carrier's  Act,  to  see  how  far 
the  Courts  there  have  gone  in  upholding  the  rights  of 
carriers  in  limiting  their  liability  by  special  conditions. 

Where  a  parcel  was  sent  by  a  carrier,  who  forwarded 
it  without  authority  by  a  different  carrier,  he  was  held 
liable  for  negligence  notwithstanding  the  consignor 
had  been  affected  with  notice  that  the  carrier  would 
not  be  liable  for  such  parcels  :  Sleat  v.  Fagg,  5  B.  & 
Al.  342. 

The  principle  upon  which  this  case  proceeds  is, 
that  where  a  carrier  deviates  from  the  terms  of 
his  express,  or  implied  contract,  he  will  be  liable 
for  legal  negligence,  notwithstanding  any  antecedent 
breach  of  duty  on  the  part  of  the  consignor,  which 
would  have  otherwise  exonerated  the  carrier.  A  carrier, 
therefore,  who  would  be  protected  by  the  terms  of 
his  contract  did  he  use  only  ordinary  diligence  against 
loss,  if  the  goods  be  forcibly  robbed  during  transit, 
will  be  liable,  if  the  robbery  takes  place  during  a 
deviation  from  the  proper  road.  Thus  where  a  ship, 
during  time  of  war,  deviated  from  its  route  to  chase 
prizes,  and  was  captured,  the  owner,  who  would  not 
otherwise  have  been  liable,  was  held  responsible  for 
the  loss  of  the  plaintiff's  merchandize  :  Parker  v. 
James,  4  Camp.  112.  The  same  rule  holds  if  the 
damage  be  caused  by  any  species  of  accident  during 
the  deviation,  and  the  carrier  cannot  defend  himself 
by  showing  that  a  similar  or  worse  accident  might 
have  occurred  if  he  had  kept  on  the  regular  route. 
But  it  will  be  otherwise  if  he  can  show  that  such  an 
accident  ynust  have  happened,  or  would  probably  have 
happened  if  he  had  kept  the  ordinar}'^  road  :  Davis  v. 
Garrett,  6  Bing.  724.  In  an  early  case  {Lyon  v.  Metis, 
6  East  428,)  a  decision  was  made  which  seemed  to 
indicate  that  the  carrier  would  be  deemed  liable  for 
gross  negligence,  even  if  protected  by  a  condition  ;  and 
I  cite  this  case  to  show  you  how  the  doctrine  laid  down 
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there  has  been  gradually  intruded  upon  until  the  con- 
verse is  now  unquestionably  law.  As  we  have  seen  in 
my  last  lecture  (pp.  109-10,)  if  there  is  a  condition  that 
the  carrier  will  not  be  responsible  for  negligence,  even 
though  guilty  of  criminal,  or  culpably  gross  negligence, 
he  cau  claim  the  protection  of  his  condition.  Lyon  v. 
Metis,  was  a  case  of  a  carrier  by  water  contracting  to 
carry  goods  for  hire,  subject  to  a  condition  that  he  would 
not  be  answerable  for  any  damage  unless  occasioned  by 
want  of  ordinary  care  in  the  master,  or  crew  of  the  ves- 
sel ;  and  there  it  was  held  that  the  carrier  was  liable  for 
damage  caused  by  leakage,  from  an  unfit  vessel,  and 
the  Court  stated  that  there  was  an  implied  promise  on 
the  part  of  the  carrier  that  his  vessel  was  tight,  and 
fit  for  the  purpose  or  employment  for  which  he* 
offered  and  held  it  forth  to  the  public,  and  that  such 
implied  promise  was  the  very  foundation  and  sub- 
stratum of  the  contract. 

In  Bechfovd  v.  Crutiuell,  5  C.  &  P.  242,  Lord 
Tenterden  held  that  a  carrier  was  liable  at  common 
law  for  gross  negligence,  notwithstanding  the  terms  of 
a  special  contract,  as  the  common  law  imposes  upon 
carriers  the  duty  of  exercising  reasonable  care  and 
prudence,  and  from  which  not  even  notice  could 
protect  them.  I"  Shaw  v.  The  North  York  and  Mid- 
land M.  W.  Co.,  18  Q.  B.  347,  the  Court  approved  of 
the  doctrine  laid  down  in  Lyon  v.  Alells ;  but  in  the 
case  of  Austin  v.  Manchester,  Sheffi,eld,  and  Lincoln- 
shire R.  W.  Co.,  20  L.  J.,  Q.  B.  440,  Mr.  Justice  Earle 
intimated  that  a  special  condition  of  the  Company  in 
reference  to  the  carriage  of  horses,  (which  was  a  con- 
dition that  all  the  risk  of  injury  by  conveyance,  and 
other  contingencies  should  be  upon  the  shipper,  and 
that  the  company  would  not  be  responsible  for  any 
defect  in  their  carriages  or  trucks,  nor  for  any  damage 
however  caused),  would  exempt  the  carrier  entirely 
from  liability  for  even  wilful  negligence. 

In  Chippendale    v.  Lancashire  and   Yorkshire  M. 
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W.  Co.,  15  Jur.  HOG,  the  plaintiff  signed  an  agreement 
by  which  he  undertook  all  risks  of  conveyance  what- 
ever, and  it  was  stated  that  the  company  would  not  be 
responsible  for  any  damage  to  live  stock  however  caused. 

The  jury  found  that  the  injury  was  caused  to  the 
plaintiff's  cattle  by  the  truck  liaving  been  so  defectively 
cojistructed  as  to  be  unfit  and  unsafe  for  the  purpose 
of  conveying  cattle,  and  that  there  was  no  evidence  that 
plaintiff  knew  of  the  defect,  or  that  he  had  examined, 
or  had  been  required  to  examine  the  truck;  but  the 
Court  held  that  the  terms  of  the  contract  precluded 
the  plaintiff  from  recovering,  and  Coleridge,  J., 
expressed  an  opinion  that  the  authority  of  Lium  v. 
Melts  must  be  confined  to  the  special  circumstances  of 
'that  case.  (See  also  Great  Northern  R.  II'.  Co.  v. 
Mormtte,  2  E.  &  B.  750.) 

Another  case  broadly  decided  the  question  that  the 
carrier  would  not  be  liable  for  even  jjross  negliu;ence 
if  there  was  a  condition  in  his  contract  exempting  him 
from  Iial)ilit3''.  The  declaration  charged  the  defend- 
ants as  Common  Cariiei's  with  an  undertaking  to  carry 
the  plaintirt"s  horse,  subject  to  a  condition  that  the 
plaintilf  should  undertake  all  risks  of  conveyance 
whatsoever,  and  that  the  defendants  should  not  be 
responsible  for  any  injury  or  damage,  however  caused, 
during  the  transit.  The  jury  found  the  <leclaration 
proved,  and,  that  by  the  gross  negligence  of  the  defend- 
ants, the  horse  box  was  propelled  against  a  truck, 
and  the  horse  killed.  Veidict  for  plaintiff  for  the  full 
amount  claimed.  Baron  Parke  said;  "The  jury  have 
found  that  the  defendants  have  been  guilty  of  gi'oss 
negligence,  and  therefore  it  may  be  taken  upon  this 
record  that  the  breach,  if  any,  M^as  so  occasioned.  Now 
I  am  of  opinion  that  by  entering  into  this  contract, 
with  reference  to  the  subject  matter,  the  owner  has 
taken  upon  himself  all  risk  of  conveyance,  and  that 
the  Railway  Company  is  merely  bound  to  find  carriages 
and  propelling  power.     The  contract  appears  to  me  to 
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amount  to  this :  the  Company  say  they  will  not  be 
responsible  for  any  injury  or  damage  however  caused, 
occurring  to  live  stock  of  any  description  travelling 
upon  their  Railway.  This  then  is  a  contract  by  virtue 
of  which  the  plaintiff  is  the  party  to  stand  all  risk  of 
accident  and  injury  of  ccmveyance,  it  is  not  for  us  to 
fritter  away  the  true  sense  and  meaning  of  these  con- 
tracts merely  with  a  view  to  make  men  caretul.  If 
any  inconvenience  should  arise  from  their  being 
entc  red  into  that  is  not  a  matter  for  our  interference, 
but  it  nuist  be  left  to  the  Legislature,  who  may  if  they 
please  put  a  stop  to  this  mode,  which  cairiers  have 
adopted  of  limiting  theii-  liabilty.  We  are  bound  to 
construe  words  used  according  to  their  proper  meaning, 
and  accoidino-  to  the  true  meaning  and  intention  of 
the  pai'ties  as  here  expressed.  I  am  of  opinion  that 
defendants  are  not  liable":  Cdvr  v.  The  Lancashire 
and  Yorhhire  II  W.  Co.,  7  Ex.  707. 

You  will  remember  that  Draper,  C.  J.,  in  the  case  of 
Baf^'x  v.  The  Gnat  M'edern  R.  W.  Co.,  (ante  ]>.  110,) 
expressed  the  same  views,  and  said  that  the  Legislature 
was  the  only  place  for  redress.  In  England,  after 
the  case  of  Cat^r  v.  l^ie  Lancashire,  Parliament  did 
interfere,  and  passed  the  Statute  17  «.^  18  Vic,  eh.  31, 
and  as  I  pointed  out  to  you  before,  sec.  7  renders  (!very 
Railway  (V)mj)any  liable  for  any  loss  or  injury  caused 
by  the  neglect,  or  default  of  the  compan}-  or  its 
servants,  notwithstanding  any  notice  or  condition  to 
the  contrary. 

Czech  V.  General  Steam  Navigation  Co.,  L.  R.  3  C. 
P.  14,  is  an  interesting,  and  modern  English  case  on 
the  subject  of  the  liability  of  a  carrier  for  the  negligence 
of  his  servants,  notwithstanding  a  condition  which 
apparently  freed  him  from  liability.  This  was  a  case 
aft'ecting  the  liability  of  a  carrier  by  water,  but  you 
must  remember,  to  show  its  applicability  to  the  con- 
dition of  our  law  in  Ontario,  that  theie  was,  at  the 
date  of  this  decision  we  are  referring  to,  no  special 
16 
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legislation  such  as  was  made  with  reference  to  railway 
carriers,  and  therefore  the  case  must  be  looked  at  from 
the  standpoint  of  the  common  law.  Here  the  goods 
were  shipped  on  board  a  steamer,  under  a  bill  of 
lading,  which  contained  an  exception  from  liability 
for  breakage,  leakage,  or  damage.  The  goods  were 
found  at  the  end  of  the  voyage  to  have  been  injured 
by  oil.  It  was  jjroved  that  there  was  no  oil  in  the 
cargo,  but  that  there  were  two  donkey  engines  on  the 
deck  near  the  place  where  the  goods  were  stowed,  in 
lubricating  which  oil  was  used.  There  was  "no  direct 
evidence  of  how  the  injury  to  the  goods  occurred.  It 
was  held  that  the  exception  did  not  protect  the  ship- 
owners from  liability  for  damage  occuring  through  the 
negligence  of  their  servants,  but  that  it  did  shift  the 
onus  of  proof,  and  that  it  was  incumbent  upon  the 
plaintiff,  to  prove  affirmatively,  the  negligence  of  the 
defendant's  servants.  It  was  also  held  that  the  facts 
as  stated  were  sufficient  to  justify  the  jury  in  finding 
the  existence  of  negligence :  See  also  PhiUips  v. 
Clark,  2  C.  B.  N.  S.  156  { Ohvloff  v.  Briscall,  L.  R.  1,  P. 
C.  231. 

Now  on  the  question  we  have  been  discussing,  the 
American  cases  do  not  go  so  far  as  a  general  rule  as 
Carr  v.  Lancashire,  and  many  cases  are  found  in  their 
courts  which  hold  that  carriers,  railway  carriers  or 
otherwise,  cannot  exempt  themselves  from  liability  for 
gross  negligence  by  special  conditions :  Burgess  v. 
Toivnsend,  37  Ala.  247 ;  A'ahmore  v.  Pennsylvania 
Steam  Towing  and  Transportation  Co.,  4  Dutcher  180  ; 
Sager  v.  P.  S.  <ft  P.  R  R,  31  Maine  228 ;  Neiv  Jersey 
Steam  Nav.  Co.  v.  The  Merchants'  Bank,  6  How.  (U.  S.) 
344;  Clark  v.  Faxton,  21  Wend.  153;  Parsons  v. 
Monteith,  13  Barb.  353 ;  Camden  and  Amhoy  R  W. 
Co.  V.  Baldauff,  16  Penn.  St.  67.  And  in  the  United 
States  Supreme  Court  a  leading  case  is  that  of  York 
Co.  V.  Cetitral  M.  W.  Co.,  3  Wallace  1 07.  The  Court  held 
that  although  carriers,  by  express  contract  with  the 
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owners,  might  limit  or  qualify  their  common  law 
responsibility,  they  could  not  contract  to  cover  losses 
arising  from  their  own  negligence  or  misconduct.  A 
leading  American  text  writer  commenting  on  the 
English  decisions  I  have  referred  to  in  the  earlier  part 
of  this  lecture  says  with  much  force,  that  these  cases 
furnish  "  a  remarkable  illustration  of  the  tendency  of 
judicial  administration  to  bewilder  and  delude  the 
wisest  and  most  profound,  when  they  suffer  them- 
selves to  be  seduced  into  the  belief  that  it  is  safe  to 
follow  any  theory  or  abstraction,  however  specious,  a 
moment  longer  than  its  results  commend  themselves 
to  our  sense  of  justice,"  and  adds,  "  it  is  surely  not  to 
be  regarded  as  a  matter  of  surprise  that  the  Legislature 
felt  compelled  to  interfere,  and  to  restore  something  of 
the  reasonable  Tec.-^ "  isibility  of  Common  Carriers  ;  " 
Redfield  on  Carriers.  This  was  a  reference  to  the  statute 
of  17  &;  18  Vic.  ch.  31  to  which  I  have  before  referred. 

We  may  tiierefore  briefly  summarise  the  law  as 
decided  in  England,  America,  and  Canada,  as  follows ; 

In  England,  prior  to  the  passage  of  17  &  18  Vic.  ch. 
81,  it  had  been  fairly  settled  law,  according  to  the 
decisions,  that  a  Common  Carrier  by  land  could  limit 
his  liability  by  special  conditions,  so  as  to  claim  that 
exemption,  from  even  gross  negligence  and  misconduct. 
Then  followed  the  legislation  referred  to,  which 
rendered  carriers  liable  for  the  negligence  and  miscon- 
duct of  their  servants  or  agents,  notwithstanding  the 
strongest  special  contract  or  condition. 

In  Canada,  our  Courts  have  unfortunately  felt  com- 
pelled to  adopt  the  English  decisions  (before  the 
statute,)  and  have  therefore  latterly  uniformly  held 
that  a  special  condition  to  that  effect,  no  matter  how 
inequitable,  will  exempt  the  carrier  from  the  grossest 
negligence. 

In  the  United  States,  on  the  other  hand,  the 
general  tenor  of  the  principal  decisions  in  the  differ- 
eiib  states,  and  in  the  United  States  Supreme  Court  at 
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Washington,  has  been  to  hold,  even  without  statutory- 
provisions  on  the  subject,  that  while  a  carrier  may 
generally  limit  his  liability  by  special  conditions,  yet 
justice  and  reason  justify  the  rule  that  he  cannot  by 
any  such  special  conditions,  evade  or  escape  the 
consequences  of  gross  negligence  oi-  misconduct;  and  this 
was  the  old  common  law  rule,  which  as  we  have  seen 
was  frittered  away  gradually  until  the  Legislature  in 
England  finally  re-established  it  by  express  enactment. 

But  even  under  the  principle  of  the  later  decisions, 
there  is  still  one  case  in  which  the  earlier  may  appar- 
ently be  held  liable  for  negligence,  notwithstanding  a 
special  contract  or  statutory  exemption,  viz.,  where  the 
circumstances  of  the  case  create  a  presumption  that  the 
carrier  had  waived  such  contract  or  privilege,  and  did 
not  intend  to  act  upon  it.  In  The  Great  Western  R. 
W.  Co.  V.  Goodman,  12  C.  B.  313,  the  company  were 
empowered  to  make  by-laws  limiting  their  liability. 
By  one  such  by-law  they  had  declared  that  they 
would  not  be  responsible  ibr  a  passenger's  luggage, 
unless  booked  and  paid  for  as  such,  but  it  appeared 
they  had  never  acted  on  such  by-law,  and  that  they 
had  no  accommodation  for  receiving  and  booking 
luggage.  It  was  held  that  they  had  thereby  waived 
their  immunity  and  were  liable  for  the  loss  of  lug- 
gage which  had  been  delivered  to  them  according 
to  the  ordinary  course  of  their  business.  (See  also 
Williams  v.  Great  Western  R.  W.  Co.,  10  Ex.  15; 
Mimster  v.  South  Eastern  R.  W.  Co.,  4  C.  B.  N.  S.  676 ; 
Hollister  V.  Noivlen,  19  Wend.  N.  Y.  234  ;  Clark  v. 
Faxfoii,  21  Wend.  N.  Y.  153.) 

Again  the  carrier  will  not  be  liable,  even  without 
■<  -itionS;  if  the  damage  is  directly  traceable  to  the 
ovv  M  '  own  negligence,  as  if  he  pack  goods  carelessly 
an  i  ^  !'-■' curely,  or  if  they  are  peculiarly  liable  to 
uttiiiaj^t,  by  reason  of  some  latent  defect  or  omission 
which  is  wilfully  concealed  from  the  carrier,  and 
Against  which  therefore  he  cannot  be  expected  to  guard; 
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the  loss  in  any  such  case  is  held  to  be  attributable  to 
the  sender's  and  not  to  the  carrier's  negligence.  But 
where  the  goods  are  known  to  the  carrier,  at  the  time 
when  he  accepted  them,  to  be  of  a  perishable  kind, 
and  generally  if  he  omit  to  ask  questions  as  to  the 
nature  of  the  goods  he  will  be  liable,  notwithstanding 
the  sender's  omission  to  state  their  contents.  So  if  a 
carrier  receive  goods,  which  are  insecurely  packed,  he 
will  clearly  be  liable  for  damage  arising  from  such 
insecurity,  if  it  be  apparent  to  him  at  the  time  he 
accepts  them  :    Stuart  v.  Craiuley,  2  Stark.  323. 

The  carrier  will  generally  be  freed  from  responsi- 
bility if  the  owner  expressly  retains  possession  of  his 
goods  during  ti-ansit,  and  it  will  be  a  question  for  a 
jury  whether,  when  he  accompanies  the  goods,  he 
ever  parted  with  their  possession  :  Butcher  v.  London 
and  South  Coast  M.  W.  Co.,  24  L.  J.  C.  P.  137; 
Shaiv  V.  The  Grand  Trunk  R.  W.  Co.,  7  U.  C. 
C.  P.  493.  But  a  more  doubtful  case  arises  where 
the  damage  is  caused  partly  by  the  negligence  of 
the  sender  or  owner,  and  partly  by  the  negligence 
of  the  carrier.  In  that  case  the  owner's  negligence 
must  of  course  be  subsequent  to  the  cariier's  negli- 
gence, because  if  before,  as  we  have  seen,  the 
carrier  waives  defects  by  accepting  delivery.  So  that 
where  the  defence  set  up  is  negligence  of  the  owner, 
such  negligence  must  appear  to  have  occurred  during 
the  transit,  and  the  consequent  damage  nmst  be  shown 
to  have  been  its  natural  and  probable  cause.  But 
where  the  damage  is  the  result  of  the  negligence,  both 
of  the  owner  and  carrier,  the  carrier  will  be  exonerated 
apparently  07ily  in  the  event  of  the  damage  being 
traceable  at  least  as  much  to  the  owner's  negligence  as 
that  of  the  carrier,  and  the  cari'ier  will  still  be  liable, 
if  notwithstanding  the  owner's  negligence,  he  might, 
by  ordinary  prudence  have  prevented  damage.  See 
Lord  Ellenborough's  remark,  that  "  one  person  being  in 
fault   will   not  dispense  with  others   using  ordinary 
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care  for  themselves."  (Butterjield  v.  Forrester,  11  East 
60.)  This  same  rule  has  been  sustained  in  an  import- 
ant ease  in  our  own  Courts,  which  was  afterwards 
carried  to  the  Court  of  Appeal,  where  it  was  affirmed. 
The  plaintiff  was  travelling  on  a  first  class  passenger 
ticket  on  the  defendant's  railway  from  Chatham  to 
Toronto,  he  took  a  travelling  bag  with  him  into  the 
car,  not  having  offered  it  to  be  checked,  nor  having 
been  asked  to  do  so,  or  to  give  it  in  charge  of  any  of 
the  defendant's  servants.  At  London,  where  the  train 
stopped  for  refreshments,  he  left  it  on  his  seat  in  the 
carriage  to  retain  his  place,  and  upon  his  return  from 
the  refreshment  room  it  was  gone.  Held,  that  the 
company  was  liable  for  its  loss.  And  it  was  further 
held  in  the  Court  of  Appeal  that  the  mere  fact  of  a 
passenger  retaining  possession  of  a  bag,  or  other  small 
article  of  luggage,  did  not  without  some  evidence  of 
contract  express  or  implied,  to  that  effect,  relieve  the 
company  from  their  liability  as  Common  Carriers  in  case 
of  loss :  Gamble  v.  The  Great  Western  R.  W.  Co.,  24  U. 
C.  R.  407 ;  see  also  Le  Gonteur  v.  London  and  South 
Western  R.  W.  Co.,  L.  R.  1  Q.  B.  54.  This  rule  as 
laid  down  by  the  Court  of  Appeal  may  perhaps  be 
thus  expressed:  That  notwithstanding  the  owner's 
negligence  contributing  to  the  damage,  the  carrier  will 
still  be  liable  for  his  own  negligence,  if  he  might  by 
ordinary  care  have  avoided  the  consequence  of  the 
owner's  negligence.  The  converse  of  this  rule  is  laid 
down  very  clearly  by  Parke,  B.,  who  said  "  that  the 
rule  of  law  is  laid  down  with  perfect  correctness  in 
Butterjield  v.  Forrester ;  and  that  rule  is,  that  although 
there  may  have  been  negligence  on  the  the  part  of  the 
plaintiff,  yet  unless  he  might  by  the  exercise  of 
ordinary  care  have  avoided  the  consequence  of  the 
defendant's  negligence  he  is  entitled  to  recover ;  if  by 
ordinary  care  he  might  have  avoided  the  consequence 
Df  that  negligence,  he  is  the  author  of  his  own  wrong  '* : 
Bridge  v.  The  Grand  Junction  R.  W.  Co.,  3  M.  &  W. 
244. 
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We  must  not  forget  that  the  general  duty  of  a 
carrier,  whether  common  or  special,  is  to  carry  safely 
and  securely,  and  his  exemption  from  responsibility  is 
more  difficult  when  he  has  been  guilty  of  any  degree 
of  negligence.  The  whole  question  however,  whether 
the  loss  is  to  be  treated  as  having  been  occasioned  by 
the  owner's  negligence  or  by  that  of  the  carrier,  will, 
when  properly  pleaded,  be  for  the  jury :  Brend  v. 
Dale,  2  M.  &  W.  775. 

In  the  latter  case  the  carrier  set  up  the  defence  that 
the  sender  expressly  agreed  to  accompany,  and  watch 
the  goods,  and  that  the  loss  was  caused  by  his  failing 
to  do  so.  Lord  Abinger  left  it  for  the  jury  to  say 
whether  the  loss  arose  from  the  negligence  of  the 
plaintiff,  or  from  that  of  the  defendant,  and  said  that 
according  to  the  finding  the  verdict  would  be  entered 
for  the  former  or  the  latter. 

As  Common  Carriers  are  bound  to  carry  so  they 
are  bound  to  deliver  goods  within  a  reasonable  time, 
having  regard  to  all  the  circumstances  of  the  case. 
"  The  duty  to  deliver  within  a  reasonable  time  is  a 
term  grafted  by  legal  implication  upon  a  promise  or 
duty  to  deli}fer  generally."  (Per  Tindall,  J.,  in  Raphael 
V.  Pickford,  5.  M.  &  G.  558.)  This  duty  was  further 
well  explained  by  the  learned  Judges,  in  Taylor  v. 
The  Great  Northern  R.  W.  Co.,  L.  K.  1,  C.  P.  385.  In 
his  judgment  Earle,  (J.  J.,  said :  "  This  action  was 
brought  against  The  Great  Northern  R.  W.  Co.,  for 
not  delivering  goods  within  a  reasonable  time,  and  the 
train  which  conveyed  the  goods  was  delayed  between 
Hitchin  and  London  by  reason  of  a  break  down  of  a 
train  of  the  Midland  R.  W.  Co.,  which  had  running 
powers  concurrently  with  The  Great  Northern  Co., 
over  part  of  the  line  from  Hitchin  to  London.  The 
Judge  found  rightly,  as  I  think,  that  the  contract  was 
to  deliver  goods  sent  from  the  north  to  London  within 
a  reasonable  time.  I  think  that  the  duty  which  the 
law  imposes  upon  a  Common  Carrier  to  deliver  the 
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goo«ls  safely  has  nothing  to  do  with  the  time  for 
delivery ;  the  time  at  which  he  is  to  deliver  is  a  part 
of  the  contract.  I  think  that  a  carrier,  using  all 
reasonable  diligence  to  get  goods  to  their  destination, 
would  fulfil  his  duty  to  deliver  them  within  a  reason- 
able time."  Byles,  J.,  also  observed  "  the  first  duty  of 
a  Common  Carrier  is  to  safely  and  securely  carry,  and 
the  next  to  deliver ;  and  it  is  impossible  to  deny  that 
this  must  be  within  a  reasonable  time,  otherwise  he 
might  take  twelve  months  about  it ;  a  carrier  is  not 
bound  to  deliver  within  the  usual  time  but  within  a 
reationable  time,  looking  at  all  the  circumstances  of 
the  case." 

If  the  consignee  of  goods  is  not  read}^  to  receive 
them  at  the  place  of  delivery,  the  carrier  must  keep 
them  a  reasonable  time,  if  he  has  a  convenient  place 
of  deposit ;  and  if  he  has  no  place  of  deposit  he  must 
deal  with  them  as  any  reasonably  prudent  person 
might  be  expected  to  deal  with  his  own  property. 
In  Hudson  v.  Baxendale,  2  H.  &;  N.  575,  Bramwell,  J., 
explains  the  duty  of  a  carrier  when  the  consignee 
refuses  to  receive  a  consignment.  He  says  "  with 
respect  to  the  main  question  it  appears  to  me  that  Mr. 
Hall  puts  it  on  the  right  ground.  He  says,  when  a 
parcel  is  tendered  for  delivery  and  refused,  it  is  the 
duty  of  the  carrier  to  conduct  himself  reasonably  with 
respect  to  it.  I  am  inclined  to  think  that  is  the  right 
ground  on  which  to  put  it.  I  do  not  say  that  any  duty 
is  imposed  upon  the  carrier.  I  am  by  no  means  clear 
that  he  would  be  warranted  in  leaving  it  in  a  con- 
venient place  for  the  consignee  to  take,  I  doubt  very 
much  whether  the  consignee  has  a  right  to  impose  the 
burden  of  taking  care  of  the  goods  upon  the  carrier 
because  the  consignor  has  not  done  his  duty  by  them. 
But  assuming  that  he  retains  possession  of  them, 
and  it  is  to  be  taken  that  he  does  so  to  secure  his 
lien,  he  is  bound  to  conduct  himself  reasonably  with 
them.     It  is  said  that  reasonable  conduct  inevitably 
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includes  this,  that  the  consignor  should  be  told  that 
the  e„„s.g„ee  refuses  to  accept  them.     I  wholly  deny 
that  th.s  ,s  so  but  I  do  not  say  that  there  might  no^ 
be  cases  where  it  woul,U.e  collected,  from  the  mode  ^ 
which  parties  have  dealt  before,  that  one  man  may 
take  upon  himself  such  a  duty;  but  to  lay  dowTa 
general  abstmct   proposition,  that  a  carried  whin  a 
consignee  has  refused  to  receive,  is  bound  to  gi've  n  tict 
to  the  consignor,  seems  utterly  unfounded." 

We  will  consider  the  liabilities  of  carriers  as  ware- 
housemen  in  my  next  lecture 
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COMMON  CARRIBRS  AS  WARE- 
HOUSEMEN. 


EIGHTH  LECTURE. 


We  had,  m  my  last  lecture,  reached  the  point  where 
It  becomes  necessary  to  examine  into  the  liab  iUv  o^ 
earners  actmg  i„  the  capacity  of  warehousem  ^    f 

SrioTi,       ^"^"r  "''  ""'y  '>y  "^I'v-ng  the 
Tend  bu   irr^"*'"'""  """""'^  *^  »»*  <»"»•«  »t 

o.a^^'^rt\cfntht^r:^t^^^^^^ 

chan»H  f        ^"      °  ■'"'"''  ""^^^  *«"•  character  will  be 

I  wi  Ik^  mv  ilh   ,   !?"°/  "-esponsibility  assumed. 

In  that  case  the  plaintiff  wanting  to  se^d  goodt  from 

Y^  /-"em  to  an  intermediate  stage    B     an.J   Iha 

fe^al^r   at' B  ^re"'!':  '^"^^^^<^  °"  "^  '>>« 
burned  whil/tL  ^    ^'    '^^''^   accidentally 

Durned  while  they  were  so  warehoused,  and  before 

^er     itrTM^f  ^"^'-^^''^^-S  them  to        C 
earner.    It  was  held  that  the  liability  of  the  defend 
ants  as  carrier,  and  insurers  had  ended  on  the  aSi 
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of  the  goods  at  B.,  that  their  liability,  as  warehouse^ 
men  was  a  totally  distinct  liability,  and   moreover  as 
the   warehousing    was   gratuitous,  and   for  the   con- 
venience of  the  plaintiffs,  they  were  not  liable  in  the 
absence  of  negligence.     (See  Cairns  v.  Robins,  8  M. 
&  W.  263  ;  Randleson  v.  Murray,  8  Ad.  &  Ell.  109 
Thomas  v.  Boston  &  P.  R.    W.    Co.,  10  Met.   472 
Norway  P.  Co.,  v.  B.  <i'  M.  R.  W.  Co.,   1   Gray   2G3 
McCarty   v.  N.  Y.  S  E.  R.    W.  Co.,   SO  Penn.  247 
Boiiie  V.  Buffalo,  Brantford  <&  Goderich  R.  W.  Co.,  7 
U.  C.  C.  P.  191 ;  O'Neili  v  G.   W.  R.    W.  Co.,  7  U.  C. 
C.  P.  203.) 

The  case  of  Penton  v.  G.  T.  R.  W.  Co.,  28  U.  C.  R. 
367,  in  in  point  in  this  connection.  There  the  plaintiff 
was  a  passenger  from  Paris  to  Seaforth,  with  two 
trunks,  which  he  checked.  At  Seaforth  the  trunks 
were  put  on  the  platform,  and  the  plaintiff  assisted  the 
defendant's  servant  to  carry  them  into  the  baggage 
room,  going  up  in  an  omnibus  to  the  hotel  about  three 
p.m.  At  about  eight  in  the  evening  he  sent  his  checks 
for  the  trunks,  but  one  of  them  had  disappeared,  and 
the  evidence  went  to  show  that  it  had  been  stolen.  It 
was  held  that  the  defendants  were  not  responsible,  for 
their  duties  as  common  carriers  ended  when  the  trunks 
had  been  placed  upon  the  platform,  and  the  plaintiff 
had  had  reasonable  time  to  remove  them  :  as  he  clearly 
had  on  the  facts  above  stated. 

In  the  case  of  Hall  et  al.  v.  G.  T.  R.  Co.,  34  U.C.  R.  517, 
the  defendants  received  two  thousand  bundles  of  hoop 
iron  to  b,  .arried  to  London,  and  to  be  delivered  at  their 
station  there  to  the  plaintiffs.  Upon  its  arrival,  the 
plaintiffs  ha^'ing  no  agent  at  London  and  living  them- 
selves in  Montreal,  the  defendants  sent  to  them  there  an 
advice  note  of  the  arrival  of  the  iron,  and  unloaded  it  in 
their  yard,  where  it  remained  for  nearly  three  weeks 
and  was  injured  by  rust  and  exposure;  it  was  held 
that  the  defendants  were  not  liable  as  common  carriers. 
Jn  the  same  case  eighteen  of  the  bundles  were  missing. 
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and  it  was  proved  that  the  defendants'  officers  had 
not  checked  the  number  out  of  the  cars.  The  defend- 
ants could  only  say  that  if  the  two  thousand  bundles 
arrived  there  they  were  all  placed  in  the  yard,  and 
must  have  been  stolen  from  that  place.  Morrison,  J., 
in  delivering  the  judgment  of  the  Court,  fixing  the 
defendants  with  liability  fo'*  the  eighteen  bundles  said, 
''  Prima  facie  they  received  the  two  thousand  bundles 
to  forward,  and  it  lies  upon  them  to  show  that  they 
brought  them  to  London,  and  that  they  were  delivered 
out  of  the  cars.  If  the  officers  of  the  compauy  will 
not  take  the  trouble  to  check  and  see  what  goods  they 
discharge  from  their  cars,  if  it  turns  out  that  there  is 
any  discrepancy  between  their  way-bills  and  the 
articles  deliv^ered,  and  that  a  quantity  is  miseing,  or  is 
not  accounted  for,  the  presumption  is,  that  the  goods 
were  lost  while  in  their  custody  as  common  ca'  viers, 
and  they  are  liable  to  the  consignees  for  the  value. 
They  cannot  relieve  themselves  from  responsibility  by 
saying  that  all  that  arrived  were  delivered,  but  they 
must  go  further  and  show  what  they  did  deliver." 

Now  we  find,  however,  a  case  which  was  decided 
after  the  case  of  Gavside  v.  Ihe  Trent  and  Mersey 
Navigation  Co.,  which  seems  apparently  to  l)e  a 
contradiction  of  that  decision,  but  as  there  appears 
to  be  a  distinction  of  some  importance  drawn,  it 
will  be  as  well  to  give  you  the  facts  :  As  in  the 
former  case  the  defendants  were  connnon  carriers  for 
hire  and  undertook  to  carr}'^  the  plaintiff's  goods  from 
A.  to  C,  and  the  plaintiff  knew  that  in  the  transit,  the 
goods  v/ould  necessarily  pass  through  B.,  and  be 
warehoused  there;  an:l  that  beyond  B  the  defendants 
were  merely  acting  as  agents  for  third  persons,  to 
whom  thej?  vvere  accountable  for  the  profits  of  the 
carriage.  The  goods,  upon  their  safe  arrival  at  B., 
were  placed  by  the  defendants  in  the  warehouse  of  one 
of  such  third  persons,  and  there  they  were  burned. 
The  defendants  were  held  liable  on  the  ground,  that 
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as  there  had  been  originally  one  payment  for  the 
whole  distance,  there  was  one  indivisible  contract  and 
continuing  liabilit}'^  on  the  part  of  the  defendants  to 
deliver  safely  at  0. :  Hyde  v.  The  Trent  and  Mersey 
Navigation  Co.,  5  T.  R  387.  The  principle  apparently 
decided  by  this  case,  differing  from  that  of  Garside 
against  the  same  defendants  is,  that  where  there  is  a 
payment,  or  a  charge  in  the  first  instance,  for  cariiage 
beyond  the  known  limits  of  the  carrier's  transit,  the 
carrier's  liability  extends  beyond  such  limits  up  to  the 
ultimate  point  where  the  final  delivery  is  to  be  made. 
In  the  Garside  case  the  contract  of  carriage  and  ware- 
housing was  held  distinct,  partly  on  the  explicit 
understanding  between  the  contracting  parties,  but 
chiefly  because  the  warehousing  was  gratuitous,  and 
because  it  was  not  necessarily  included  within  the 
ordinary  transit.  This  distinction  was  fully  confirmed 
in  the  subsequent  case  of  Re  Webb,  et  al,  8  Taunt.  443. 

Hence  we  may  gather  that  where  there  is  a  distinct 
understanding,  or  usage,  that  goods  are  to  be  ware- 
housed at  the  end  of  the  transit  until  they  can  be 
delivered  to  the  consignee,  the  liability  of  the  carrier 
ends  at  the  moment  when  they  pass  from  his  hands  into 
the  custody  of  the  warehouseman,  and  if  the  goods  are 
damaged  in  their  transmission  from  the  carrier  to  the 
warehouseman,,  the  latter  will  still  be  liable,  it  is 
said,  if  he  accepts  them  in  their  damaged  condition : 
Thoraas  v.  Day,  4  Esp.  262.  But  there  must  be  a 
complete  delivery  to  the  warehouseman,  such  as 
would  enable  the  owner  to  sue  the  latter  for  subse- 
quent loss;  and  the  carrier's  liability  will  not  determine 
otherwise:  Buckman  v.  Levi,  3  Camp.  414.  But  as 
soon  as  the  goods  are  actually  delivered  to  the  ware- 
houseman the  carrier's  liability  generally  determines  ; 
and  the  warehouseman  becomes  liable,  not  as  an 
insurer,  but  as  an  ordinary  bailee  for  hire :  Randleaon 
V.  Murray,  8  Ad.  &  El.  109. 

As  to  the  extent  of  the  liability  as  wareho'isemen 
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when  the  carrier  is  fixed  with  responsibility  as  such^ 
the  case  of  Heugh  v.  The  London  and  North-Western 
R.  W.  Co.,  L.  R.  5  Ex.  51  affords  us  a  good  illustration. 
There  the  goods,  intrusted  to  the  company,  were 
tendered  by  them  for  delivery  at  the  address  of  the 
consignees,  who  refused  acceptance  of  them ;  the  com- 
pany therefore  took  them  back  to  their  own  premises, 
and  they  then,  (in  accordance  with  their  practice  under 
such  circumstances,)  sent  an  advice  note  to  the  con- 
signees' address  by  post,  stating  that  the  goods 
remained  at  the  risk  of  the  consignees,  and  would  be 
delivered  to  the  person  producing  the  note.  They 
subsequently  delivered  the  goods  to  a  person,  who  had 
formerly  been  in  the  service  of  the  consignees,  and  who 
had  obtained  the  advice  note  fraudulently  and  produced 
it  at  the  company's  premises.  It  was  held  that  upon 
the  goods  being  returned  on  the  company's  hands, 
their  duty  as  carriers  ceased,  and  they  became  voluntary 
Bailees,  and  that  in  an  action  brought  against  them  by 
the  consignees  for  misdelivery  and  conversion,  it  was  a 
question  of  fact  for  the  jury  whether  they  had  acted 
under  the  circumstances  with  due  and  reasonable  care 
and  diligence. 

We  come  now  to  a  somewhat  important  question,  on 
which  there  have  been  some  very  contradictory  decisions; 
and  that  is,  the  question  where  the  delivery  to  the 
consignee  is  beyond  the  limits  of  the  carrier's  transit, 
how  far  is  he  liable  for  consequences  happening  beyond 
the  termination  of  his  own  route  ?  Now  this  question 
may,  I  think,  be  said  to  be  decided  by  the  current  of 
authority  as  follows :  That  when  the  carrier  receives 
goods,  which  are  addressed  to  a  place  beyond  the 
terminus  of  his  own  line  or  route,  he  will  in  the  absence 
of  any  special  agreement  to  the  contrai'y,  be  liable 
beyond  the  terminus,  and  up  to  the  time  when  they 
ought  to  be  delivered  at  the  ulterior  and  ultimate  point. 
1  will  not  go  further  into  this  question  than  to 
refer  you  to  a  number  of  cases,  the  most  important  of 
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which  perhaps  is  that  of  Peek  v.  The  North  Sta ford- 
shire  R.  W.  Co.,  reported  in   10  House  of  Lords  Cases, 
473,  in  which  Mr  Justice  Blackburn,  in  delivering  his 
opinion  to  the  House  of  Lords,  very  carefully  refers  to 
and  explains  all  their  decided  cases  upon  the  subject 
(See  also  Wise  v.  Great  Western.  R.  W.  Co.,  1  H.  &  N 
63  ;  Simons  v.  Great  Western  R.  W.  Co.,  18  C.  B.  805 
Pard'mgton  v.  South  Wales  R.  W.  Co.,  1  H.  &  N.  392 
McManus  v  Lancashire  and  Yorkshire  R.  W.  Co.,  2  H, 
&  N.  093 ;  Real  v.  South  Devon  R.  W.  Co.,  8  W.  R.  651 
Allday  v.  Great  Western  R.  W.  Co.,  11  Jur.  (N.  S.)  12 
Lord  v.  Midland  R.  W.  Co.,  L.  R.  2  C.  R  389 ;  Rooth 
v.  North-Eastern  R.  W,  Co.,  L.  R.  2,  Ex.  173 ;  Rogers 
v.  Great   Western  R.  W.  Co.,  16  U.  C.  R.  389  ;  Crawford 
v.    Great   Western  R.    W.   Co.,  18  U.    C.  C.  P.   510; 
Gordon  v.   Great   Western  R.  W.  Co.,  25  U.   C.  C.  P. 
488 ;  Devlin  v.  Grand  Trunk  R.  W.  Co.,   30  U.  C.  R. 
537 ;  Gordon  v.  Great  Western  R.  W.  Co.,  34  U.  C. 
R.  224). 

If  an  actual  tort  has  been  committed  by  one  of 
several  carriers,  although  the  contract  may  have  been 
made  for  the  whole  distance  with  the  othei',  who  was 
not  in  fault,  the  carriers  guilty  of  the  tort  will  be 
liable  for  the  consequences  of  it,  despite  the  contract 
with  the  other  carrier.  This  is  illustrated  by  the  case 
of  Leslie  v.  Canada  Central  R.  W.  Co.,  44  U.  C.  R.  21. 
The  plaintiffs,  nurserymen  in  Toronto,  sent  by  the 
Grand  Trunk.  Railway,  fourteen  packages  of  trees, 
addressed  to  their  own  order,  to  Cobden,  a  station 
on  defendants'  line  of  railway,  receiving  tlie  usual 
shipping  note  issued  by  the  Grand  Trunk  Railway  who 
contnicted  to  send  to  Cobden,  which  was  not  on  their 
line.  The  goods  were  delivered  by  the  Grand  Trunk 
to  the  defendants,  in  the  ordinary  course  of  their 
business,  and  carried  by  the  defendants  to  Cobden. 
They  were  intended  for  one  S.  there,  who  had  agreed  to 
purchase  them  from  the  plaintiffs,  who  however  required 
payment  before  delivery.      Several  telegrams   passed 
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between  S.  and  the  station  master  at  Cobden,  the 
defendants'  servant,  and  the  plaintiff;  the  stntion 
master  being  authorized  by  the  plaintiff  to  deliver 
seven  of  the  packages  to  S.,  allowed  him  to  take  away 
all  the  packages,  receiving  from  him  the  entire  freight 
from  Toronto. 

It  was  held  that  the  defendants  were  liable  in  trover 
for  the  seven  packages,  thus  wrongfully  delivered,  and 
that  it  made  no  difference  that  the  contract  to  carry 
was  with  the  Grand  Ti-unk  only.  Hagarty,  C.  J.,  in 
his  judgment,  says  •  "  It  seems  to  us  if  the  disposition 
made  by  the  defendants  was  to  any  other  person  than 
the  persons  whom  alone  they  could  recognize  as  owners, 
and  with  full  notice  of  the  true  ownership  they  place 
the  goods  in  the  hands  of  such  other,  they  must  be  liable 
to  the  plaintiffs,  as  fully  as  the  Grand  Trunk  Company 
would  have  been,  if  Cobden  had  been  a  station  on  the 
line  of  the  latter  railway ;"  and  the  learned  Chief 
Justice  cites  approvingly  the  language  of  Bramwoll,  B., 
in  Martin  v.  The  Gre<d  Indian  Penin.whir  R.  W.  Co. 
L.  R.  3,  Ex.  14,  where  that  learned  Judge  said  ;  "  The 
plaintiff  says,  '  you  had  my  goods  in  your  possession, 
and  you  delivered  them  wrongly,  no  matter  whether 
wilfully  or  negligently ;  either  way  you  did  wrong.' 
The  defendants  reply:  'I  bargained  with  some  one 
else  to  carry  them.'  But  how  does  this  fin-nish  an 
answer  ?  The  contract  is  no  concern  of  the  plaintiff's ; 
the  act  was  none  the  less  a  wrong  to  him." 

This  right  of  a  plaintiff*  to  recover  against  third 
parties  for  damage  occasioned  through  the  negligence 
of  those  third  parties,  and  where  the  owner  or  the 
carrier  has  not  contributed  to  the  negligence,  is  now 
well  settled  law.  But  where  the  damaae  has  been 
caused  wholly  either  by  the  negligence  of  the  owner,  or 
the  carrier,  such  third  party  will  not  be  liable ;  where 
however  the  negligence  is  apportionable  between  the 
own  or  or  the  carrier  on  the  one  hand,  and  such  third 
party  on  the  other,  the  latter  will  be  liable  or  not  liable, 
18 
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subject  to  the  rules  I  have  already  stated  to  you  in  my 
last  lecture  in  a  similar  case  between  owner  and  earners. 
Bridge  v.  Grand  Junction  R.  W.  Co.,  you  will 
remember  was  one  of  the  cases  I  cited.  There  the 
rule  was,  that  although  there  may  have  been  negligence 
on  the  part  of  the  plaintiff;  yet  unless  he  might,  by  the 
exercise  of  ordinary  care  have  avoided  the  consequences 
of  the  defendant's  negligence,  he  is  entitled  to  recover  \ 
if  by  ordinary  care  he  might  have  avoided  them,  he  is 
the  author  of  his  own  wrong, 

I  have  now  briefly  reviewed  a  few  of  the  leading 
principles  which  affect  the  duties  and  liabilities  of 
common  carriers  of  goods.  It  will  now  be  beneficial  for 
us  to  devote  ourselvfjfs  ^'  "  a  few  moments,  to  considering 
the  rights  and  res^o        lU'  'es  of  carriers  of  passengers. 

The  obligation  ot  a  common  carrier  of  passen- 
gers, like  a  carrier  of  goods,  may  be  considerably 
modified  and  varied  by  -.xp>\;,^vS,  o^'  implied  contract 
yet  they  owe  their  origin  chiefly  to  the  old  common 
law,  and  we  have  somewhat  similar  distinctions  of  the 
degree  of  responsibility  for  negligence,when  the  carrier 
is  one  for  hire,  and  when  he  carries  gratuitously.  We 
must  notice  the  fact,  however,  that  as  the  legal  obli- 
gation of  the  carrier  is  created  by  the  action  of  each 
person  who  may  offer  himself  to  be  carried,  and  that 
this  obligation  is  in  the  nature  of  a  contract,  it 
follows  as  a  consequence,  that  no  one  as  a  rule  can  com- 
plain of  any  breach,  except  the  person  with  whom  or  for 
whose  benefit  the  contract  is  made ;  and  this  is  of  course 
seldom  any  one  but  the  passenger  himself;  and  any  pro- 
minent invasion  of  this  question  of  privity  of  contract, 
and  the  personal  character  of  the  action,  has  been 
brought  about  by  statutory  provisiQns,passed  from  time 
to  time,  in  furtherance  of  the  protection  of  human  life, 
or  for  the  purpose  of  preventing  the  carrier's  escape, 
from  responsibility  for  injury  and  damage,  which  may 
have  resulted  from  negligence,  wilful  or  culpable,  on. 
his  part. 
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Now,  in  the  first  place,  any  person,  or  corporation, 
making  it  a  regular  business  to  carry  persons  for  hire, 
or  other  advantage,  is  a  common  carrier  between  the 
places,  to  and  from  which,  he  is  in  the  practice  or  habit 
of  carrying  persons,  it  may  be  by  means  of  a  sliip,  a 
stage,  a  railway  car,  or  ferry  boat;  if  he  employs  any 
of  these  vehicles,  he  is  a  common  carrier  within  the 
meaning  of  our  definition.      A  passenger  will  be  any 
person  who,  with  the  consent  of  the  carrier,  travels  in 
the  conveyance  used  by  the  carrier  in  his  business; 
but  a  servant  in  the  employ  of  the  carrier  will  not  be 
considered  a  passenger;  and  for  the  purpose  of  becoming 
a  passenger   it  is  not  necessary   that  the  individual 
should  have  actually  entered  the  conveyance,  or  that 
the  vehicle  should  have  started  on  the  journey  with 
him,  for  it  has  been  held  that  where  a  carrier  provides 
a  waiting  room  for  passengers,  a  mere  entry  into  that 
room,  with  the   intention  to  travel  under  the  carrier's 
charge,  is  suflScient  to  give  the  rights  of  a  passenger: 
Gordon  v.  Grand  St.  <Sb  Neivtoivn  M.  W.  Co.,  40  Barb.  546. 
And  the  Court  has  even  gone  so  far  that,  if  it  is  the 
practice  of  the  carrier  to  stop  for  passengers  when 
hailed,  as  in  the  case  of  a  street  car  or  omnibus,  the 
fact  that  he  stops  for  a  person  who  hails  him,  has  been 
held  to  be  sufficient  evidence  of  his  accepting  such 
person  as  a  passenger,  and  from  that  moment  the  rela- 
tion begins.     In  the  case  of  Brien  v.  Bennett,  8  C.  &  i 
P.  724,  an  action  for  negligence,  the  declaration  stated, 
that  the  plaintiff  had  agreed  to  become  a  passenger  by 
the   defendant's  omnibus,  and  that  the  defendant  re- 
ceived the  plaintiff  as  such  passenger.  One  of  the  pleas 
was,  that  the  plaintiff  did  not  become  a  passenger,  and 
that  the  defendant  did  not  receive  him  as  such.     It 
appeared  that  the  plaintiff  held  up  his  finger  to  the 
driver  of  the  omnibus,  who  stopped  to  take  him  up, 
and  that  just  as  the  plaintiff  was  putting  his  foot  upon 
the  step  of  the  omnibus,  the  driver  drove  on,  causing 
the  plaintifi  to  fall  on  his  face  upon  the  ground.     It 
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was  hold  that  this  was  evidence  to  go  the  jury  in  sup- 
port of  his  declaration,  as  the  stopping  of  the  omnibus 
implied  a  consent  to  take  the  plaintiff'  as  a  passenger. 

Where  the  I'ules  of  a  carrier  require  passengers  to 
purchase  tickets  before  entering  th o  conveyances,  a 
person  travelling  without  a  ticket,  but  with  no  intent 
to  defraud  the  carrier,  is  a  passenger,  and  entitled  to 
all  the  rights  of  such,  especially  if  he  is  on  the  train  by 
the  express  permission  of  the  Company's  servants,  and 
means  to  pay  his  fare  :  Hamilton  v.  Caledonian  R. 
W.  Co.,  Hay  2G0. 

A  passenger  travelling  gratuitously  has  a  perfect 
right  of  action  for  injuries  occasioned  him  by  the 
cariier's  negligence,  and  the  fact  that  a  traveller  who 
ought  to  pay  has  not  paid,  and  does  not  intend  to  pay 
his  fare,  does  not,  in  the  absence  of  actual  fraud,  prevent 
him  from  recoveringf. 

Railway  Companies  are  bound  to  carry,  by  certain 
trains,  children  under  three  years  of  age  without  charge, 
and  children  between  three  and  twelve  for  half  the 
fare  of  adults.  A  mother,  carrying  in  her  arms  a  child 
three  years  and  two  months  old,  took  a  ticket  for  her- 
self by  one  of  these  trains,  but  did  not  take  a  ticket 
for  the  child.  In  the  course  of  the  journey  an  accident 
occurred,  through  the  negligence  of  the  Company,  and 
the  child  was  injured.  At  the  time  the  mother  took 
her  tickeb  no  question  was  asked  by  the  Railway 
officials  as  to  the  age  of  the  child,  and  there  was  no 
intention  on  her  part  to  defraud  the  Company.  It  was 
held  that  the  child  was  entitled  to  recover  against  the 
Company  for  the  injury  which  he  had  suffered  :  Austin 
V.  The  Great  Western  R.  W.  Co.,  L.  R.  2  Q.  B.  442. 

But  a  person  who  has  no  lawful  right  to  be  upon 
the  vehicle,  and  is  there  without  the  consent  of  the 
carrier,  cannot  recover  damages  for  anything  short  of 
gross  negligence  on  the  part  of  the  carrier,  occurring 
after  the  carrier  has  been  made  aware  that  such  person 
is  in  the  conveyance.  It  has  been  argued,  that  a  person 
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so  injured,  could  not  recover,  but  the  better  opinion 
seems  to  be  tliat  he  can,  for  even  a  trespasser  has  a 
right  to  be  protected  from  a  reckless  exposure  of  his 
life  to  danger. 

In  considering  the  liability  of  a  railway  company,  or 
i  a  stage  coach  proprietor,  for  the  safe  conveyance  of 

passengers  it  must  be  remembered  that  their  under- 
taking is  not  like  that  of  a  common  cairier  of  goods, 
to  carry  safely  at  all  risks,  but  is  merely  to  use  due 
care  and  diligence,  and  that  if  they  use  such  care  and 
diligence  they  are  not  liable  for  the  consequences  of 
an  accident,  even  though  such  accident  arose  from 
defects  in  the  conveyance  itself.  There  is  neither  a 
warranty  by  way  of  insurance  to  convey  the  passenger 
safely  to  his  journey's  end,  nor  a  warranty  that  the 
carriage  in  which  he  travel^  is  in  all  respects  perfect 
for  its  purpose,  that  is  to  say  free  from  all  defects, 
whether  patent  or  latent,  likely  to  cause  peril  j  the 
only  undertaking  being  to  take  due  care,  (including  in 
that  term  the  use  of  skill  and  foresight,)  to  carry  the 
passenger  safely.  This  question  was  much  discussed 
in  the  case  of  Readhead  v.  The  Midland  M.  W.  Co.,  L. 
R.  2,  Q.  B.  412.  Afterwards  affirmed  in  the  Exchequer 
Chamber,  (L.  R.  4,  Q.  B.  379).  In  that  case  it  appeared 
that  the  plaintiff  took  a  ticket  of  the  defendants  at 
Nottingham  for  South  Shields,  and  travelled  thence  by 
one  of  their  express  trains,  and  when  on  its  way,  the 
carriage  in  which  the  plaintiff  was  riding  ran  off  the 
line  and  rolled  over,  whereby  he  sustained  injuries  for 
which  the  action  was  brought.  The  defendants  proved 
that  the  carriage  was  one  belonging  to  the  London  and 
North-Western  Railway  Company,  and  ran  through 
from  the  line  of  that  company  to  the  defendants'  line, 
and  would  return  to  its  owners  in  the  course 
of  time,  in  accordance  with  the  traffic  arrangements 
between  the  two  companies.  They  called  several  wit- 
nesses to  prove  that  the  occurrence  was  caused  solely 
by  a  fracture  in  the  tire  of  one  of  the  wheels,  and  that 
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this  fracture  was  caused  entirely  by  defect  in  the 
manufacture  of  the  tire,  namely,  a  vacuum  in  the  wel- 
ding :  that  this  defect  was  of  such  a  nature  as  not  to 
be  discoverable  by  the  eye  or  ear :  that  such  defects 
never  were  and  never  could  be  discovered  until  a  frac- 
ture occurred,  and  might  exist  without  any  fault  on 
the  part  of  the  manufacturer :  that  the  wheels  of  this 
carriage  were  examined  on  the  day  in  question  during 
the  journey  in  the  usual  manner,  namely,  by  inspection 
and  by  sounding  them  with  a  hammer  at  the  usual 
places :  that  the  tires  were  never  permitted  to  be  used 
under  a  certain  thickness,  and  that  the  thickness  of 
this  tire  was  greater  than  the  minimum  allowed.  In 
leaving  the  case  to  the  jury,  Mr.  Justice  Lush  told 
them,  the  material  question  was,  whether  upon  the 
whole  evidence  they  were  of  the  opinion  that  the 
Railway  Company  was  guilty  of  negligence  ?  and  that 
he  need  only  tell  them  that  if  the  injury  was  properly 
due  to  an  accident,  that  is  to  say,  if  it  could  not 
reasonably  be  foreseen,  and  was  not  due  to  any  fault  or 
carelessness  on  the  part  of  the  Company,  the  plaintiff 
would  not  be  entitled  to  recover.  This  view  was,  as  I 
have  said,  subsequently  approved  of  by  the  unanimous 
judgment  of  the  Exchequer  Chamber. 

Due  care,  having  reference  to  the  nature  of  the 
contract,  may  often  mean  a  high  degree  of  care,  and 
casts  upon  carriers  the  duty  of  exercising  all  vigilance, 
to  see  that  whatever  is  required  for  the  safe  convey- 
ance of  their  passengers  is  in  fit  and  proper  order. 
But  the  duty  to  take  due  care  does  not  subject  a 
carrier  to  make  reparation  for  a  disaster  arising  from 
a  latent  defect  in  the  machinery  he  is  obliged  to 
use,  which  no  human  skill  or  care  could  have  either 
prevented  or  detected.  Where  the  evidence  given  is 
equally  consistent  with  there  having  been  no  negli- 
gence on  the  part  of  the  defendant,  as  with  there 
having  been  negligence,  it  is  not  competent  to  the 
Judge  to  leave  it  to  the  jurj'  to  find  either  alternative ; 
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such  evidence  must  be  taken  as  amounting  to  no  proof 
of  negligence :  Gotten  v.  Wood,  8  C.  B.  (N.  S.)  568 ; 
Jackson  v.  Hyde,  28  U.  C.  R.  294 ;  Deveiill  v.  Grand 
Trunk  R.  W.  Go.,  25  U.  C.  R.  517 ;  Storey  v.  Veach,  22 
U.  0.  C.  p.  164;  Blackmore  v.  Toronto  Street  Railway 
Go.,  38  U.  C.  R.  172. 

A  Railway  Company  is  bound  to  use  the  best  pre- 
cautions known,  and  in  practical  use,  to  secure  the 
safety  of  their  passengers,  but  not  eveiy  possible  pre- 
caution which  the  highest  scientific  skill  (according  to 
speculative  evidence^  might  have  suggested  :  Ford  v. 
London  South  Western  R.  W.  Go.,  2  F.  &  F.  730; 
Steinwegy.  Erie  R.  R.  Go.,  43  N.  Y.  123;  Tuller  v. 
Talbot,  23  111.  357. 

In  the  State  of  New  York,  it  is  held,5that  the  carrier 
is  absolutely  bound  to  provide  safe  vehicles,  and  is 
liable  for  the  consequences  of  defects  which  make  them 
unfit  for  their  journey,  irrespective  of  any  question  of 
negligence :  Alden  v.  New  York  Gentral  R.  W.  Go., 
26  N.  Y.  102. 

In  other  states,  however,  the  rule  is  different,  and  the 
rule  laid  down  in  a  case  I  have  already  cited,  {Readhead 
V.  Midland)  more  closely  represents  the  position  of 
the  law. 

A  carrier,  upon  an  ordinary  road,  is  not  responsible 
for  the  condition  of  such  road,  or  for  obstacles  upon  it, 
because  it  is  not  subject  to  his  control ;  but  it  is 
different  with  a  carrier  by  rail.  The  condition  of  the 
rails  and  road  bed  is  a  matter  of  at  least  equal  impor- 
tance to  passengers  as  the  security  and  safety  of  the 
cars  they  ride  in.  A  missing  rail  is  a  defect  as  serious, 
or  even  more  so,  than  a  broken  wheel.  There  is  there- 
fore in  every  contract  for  the  carriage  of  passengers  by 
rail,  an  implied  undertaking  for  the  safe  condition  of 
the  road,  as  well  as  the  cars,  so  far  as  the  carrier  can 
secure  the  same  by  the  exercise  of  the  strictest  care 
and  diligence.  Not  ouly  must  they  be  properly  con- 
structed, but  they  must  be  kept  in  safe  order  and 
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coiiilition.  In  Pym  v.  The  Great  Northern  H.  W.  Co., 
2  F.  i^  F.  G19,  a  car  in  wliich  the  plaintiff's  husband 
was  iidin<^  was  thrown  from  the  track  by  reason  of  a 
defective  rail.  It  was  proved  that  the  rail  was  crooked 
at  the  time  it  was  laid  down  and  was  under  repair  at 
the  time  of  the  accident.  The  jury  found  that  the  use 
of  the  rail  was  negligence  on  the  part  of  the  Company, 
and  the  plaintiff  obtained  a  verdict.  Again,  where 
rails  were  laitl  only  a  quarter  of  an  inch  apart  at  the 
ends,  and  expanded  in  summer  half  an  inch,  it  w^as  held 
that  the  jury  might  find  this  negligence,  the  rails  being 
bent  in  consequence :  Meed  v.  N.  Y,  C.  B.  E.  Co.,  56 
Barb.  493. 

Of  course  a  Railwa}'^  Company  would  not  be  liable 
for  an  accident  happening  from  a  break  in  its  track, 
caused  by  some  sudden  or  extraordinary  flood,  or  by 
the  wilful  act  of  a  stranger,  unless  the  injury  happens 
to  a  train  which  the  servants  of  the  Company  ran  over 
the  track  so  injured,  after  they  either  had,  or  ought  to 
have  had  notice  of  its  condition :  Withers  v.  North 
Kent  11.  W.  Co.,  3  H.  &;  N.  969.  So  a  carrier  who  receives 
fare,  and  gives  a  single  ticket  for  a  station  beyond  his 
own  route,  or  otherwise  agrees  to  carry  to  that  point,  is 
liable  for  any  injuries  suffered  by  a  passenger  at  any 
part  of  the  journey,  through  the  negligence  of  persons 
in  charge  of  the  cars  or  other  vehicles,  whether  such 
persons  are  employed  by  the  original  carrier  or  by 
another  corporation  or  individual:  Thomas  v.  Rhyniney 
R.  \V.  Co.,  L.  R.  5  Q.  B.  226,  affirmed  ;  L.  R.  6  Q.  B.  266. 

In  the  Great  Westerri  R.  W.  Co.  v.  Blake,  7  H.  &  N. 
987,  the  plaintiff  purchased  a  single  ticket  from  the 
Great  Western  Company  to  a  station  beyond  the  end 
of  its  line,  and  upon  the  road  of  the  South  Wales  Rail- 
way Company.  By  arrangement  between  the  two 
Companies  the  expense  of  working  lines  and  the  fares 
received  from  passengers  were  apportioned  between 
them.  The  plaintiff  was  conveyed  in  the  same  carriage 
all  the  way,  and  after  the  train  had  passed  along  the 
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line  of  the  South  Wales  Railway  Company,  it  came 
into  collision  with  a  locomotive  left  on  that  line  by  the 
servants  of  that  Company,  There  was  no  negligence 
on  the  ])jirt  of  the  driver  of  the  train.  It  was  held 
that  the  Great  Western  Railway  Company  was  respon- 
sible to  the  plaintiff,  since,  under  the  circumstances, 
there  was  an  implied  contract  on  its  part  that  it  would 
use  reasonable  care  to  maintain  the  whole  line  in  a 
condition  fit  for  traffic,  and  by  the  arrangement  between 
the  Companies  the  South  Wales  line  became  the  line 
of  the  Great  Western  in  n.  ;pect  to  its  obligations  to 
passengers.  (See  also  Buxton  v.  North  Eastern  R.  W. 
Co.,  L.  R.  3  Q.  B.  549.) 

The  principle  involved  in  all  these  cases  is  that  the 
contract  is  for  the  entire  journey,  and  the  passenger 
has  a  right  to  hold  the  carrier  to  whom  he  paid  his  fare 
responsible  for  his  safety  for  the  entire  distance  :  Illi- 
nois Central  Rd.  Co.  v.  Copeland,  24  ill.  '6S2;Candee  v. 
Pennsylvania  Rd.  Co.,  21  Wis.  582;  Wheeler' v.  San 
Fmnsisco,  iicc.  R.  W.  Co.,  31  Cal.  46. 

A  mere  notice  on  the  part  of  the  carriers  that  they 
will  not  be  liable  for  injuries  to  passengers,  even 
though  brought  to  their  knowledge,  will  not  relieve 
the  carrier  from  responsibility,  or  prevent  the  passenger 
from  recovering,  even  where  the  notice  is  printed  on 
the  ticket,  unless  it  can  be  established  that  by  some 
act  on  the  part  of  the  passenger,  more  than  the  mere 
making  of  the  journey  under  the  carrier's  charge^ 
there  was  the  basis  of  some  special  contract  formed 
between  them.  And  as  common  carriers  are  under  a- 
legal  obligation  to  take  all  passengers  who  offer  them- 
selves, they  cannot  insist  upon  such  passenger's  assent 
to  some  special  contract  as  a  condition  of  carrying, 
him  ;  nor  can  the  carrier  escape  liability  for  negligence 
by  any  agreement,  unless  such  agreement  is  a  lawful 
one,  and  fully  supported  by  valuable  consideration. 
So  that  if  a  passenger  pays  the  usual  fare  for  the 
usual  accommodation,  his  consent  to  the  carrier's  Umi- 
19 
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+ation  of  liability  will  not  bind  him,  unless  the  carrier 
is  able  to  establish  some  special  consideration  for  the 
exemption ;  nor  will  carriers  be  allowed  to  evade  this 
rule  by  pretending  that  their  usual  fare  is  reduced  by 
a  general  usage  to  make  contracts  exempting  them 
from  liability  :  Shearman  and  Redjield  on  Negligence. 
Under  our  own  Railway  Act  all  Railways  are  bound, 
by  sec.  25,  sub- sec.  2,  to  furnish  sufficient  accommoda- 
tion for  all  passengers  who,  within  a  reasonable  time 
previous  to  the  regular  hours  of  starting  trains  offer 
themselves  for  transportation  ;  but  whether  any  other 
carrier  than  a  Railw^ay  in  this  country  is  bound  to  carry 
all  passengers  who  offer  themselves  is  an  undecided 
point.  Mr.  Chitty,  in  his  work  on  carriers,  regards  the 
point  as  unsettled  by  any  express  decision  in  England 
as  to  the  common  law  duty  of  a  common  currier  of 
passengers  to  accept  and  carry  all  passengers  who 
present  themselves  (pp.  241-2) :  and  he  mentions  the 
case  of  Bretherton  v.  Wood,  3  Bro.  &  B.  54,  as  being  a 
case  sometimes  cited  as  an  authority  for  this  contentioi 
of  the  common  law  duty  of  a  common  carrier,  and  says 
it  does  not  so  decide  it.  The  point  it  appears  was 
raised  in  the  case  of  Benett  v.  The  Peninsular  Steam- 
boat Co.,  6  C.  B.  775,  but  was  not  decided.  In  England, 
as  here.  Railway  Companies  (and  there  Canal  Com- 
panies also)  are  compelled  by  Statute  17  »Sz;  18  Vic.  ch. 
31,  to  receive  and  carry  all  passengers  offering  them- 
selves for  transportation.  As  to  other  carriers  in 
England,  and  as  a  consequence  here,  (as  our  rule  for 
decisions  will  be  the  common  law  of  England,)  the 
question  as  to  whether  a  carrier  of  passengers,  other 
than  a  Railway,  is  liable  as  a  common  carrier  of  persons 
by  the  custom  of  the  realm,  appears  to  be  an  unsettled 
iind  moot  point. 
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NINTH  LECTURE. 


I  mentioned  in  my  last  lecture  that  the  law  was 
unsettled  as  to  whether  a  carrier  of  passengers  was 
bound  under  the  common  law  to  the  same  extent  as  a 
carrier  of  goods.  The  reason  given  is,  that  at  the  time 
v^hen  the  custom  and  common  law  had  its  origin;  the 
carriage  and  transport  of  passengers  was  comparatively 
unknown,  with  the  exception  of  carriage  by  means  of 
ships ;  the  extensive  and  important  system  of  land 
carriage  being  a  modern  convenience  arising  out  of 
necessity  and  having  its  birth  in  our  more  highly 
civilized  state  of  societ3^  A  carrier  of  goods  is,  as  we 
have  seen,  an  insurer,  and  liable  at  all  events,  the 
acts  of  God  and  the  Queen's  enemies  alone  excepted ; 
whereas  a  carrier  of  passengers  does  not  warrant  the 
safety  of  those  passengers,  his  undertaking  to  them 
being  no  more  than,  that  so  far  as  human  care  and 
foresight  can  extend,  he  will  provide  for  them  safe  con- 
veyance. There  is  then  a  very  material  difference 
between  their  liabilities,  and  it  would  appear  to  favour 
the  view  that  a  carrier  of  passengers,  according  to  the 
custom  of  the  realm,  and  the  common  law,  is  not  a 
common  carrier. 

There  is  but  little  question  that  a  contract  exempting 
the  carrier  from  liability  for  his  fraud  or  wilful  violence 
would  be  void  as  against  public  policy,  and  it  is  stated 
by  a  leading  text  writer,  and  it  may  be  safely  assumed, 
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that  a  contract  exempting  a  carrier  of  passengers  from 
liability  for  his  own  negligence  would  also  be  held  to 
be  void  :  Smith  v.  N.  F.  Central  R.  W.  Co.,  24  N.  Y. 
222,  per  South,  J. 

If  this  means  negligence  on  the  part  of  the  carrier 
personally,  it  may  possibly  be  the  law  in  Ontario  also ; 
but  the  validity  of  a  contract  exempting  a  carrier  of 
passengers  from  liability  for  gross  negligence  on  the 
part  of  their  servants  has  been  a  subject  of  much  dis- 
pute, and  the  occasion  (in  the  United  States)  of  a  great 
many  conflicting  decisions.  In  Ontario,  however,  it 
would  appear  that  such  a  contract  might  be  valid.  In 
one  case  where  the  declaration  was  under  C.  S.  U.  C.  ch. 
78,  and  the  action  brought  by  the  administrator  of  A., 
it  was  alleged  that  A.  was  lawfully  on  the  platform  at  a 
station  of  defendants'  Railway,  and  the  defendants  so 
negligently  managed  and  drove  an  engine  and  carriages, 
loaded  with  timber,  along  the  line  near  the  said  station, 
that  a  piece  of  timber  projecting  from  said  carriages 
struck  and  killed  the  said  A.  In  answer  to  this  the 
defendants  said  that  A.  was  a  newsboy  in  the  employ 
of  C.  «Sz;  A.,  vending  papers  on  defendants'  trains  under 
an  agreement  between  C.  &  A.  and  the  defendants, 
which  agreement  provided  that  the  defendants  should 
carry  C.  «&;  A.,  their  newsboys,  and  agents,  on  their 
trains  and  would  not  be  liable  for  any  injury  to  the 
persons  or  property  of  the  said  C.  &l  Co.,  their  news- 
boys or  agents  whether  occasioned  by  the  defendants' 
negligence  or  otherwise.  This  plea  was  held  good, 
(Draper,  C.  J.,  dissenting,)  without  alleging  that  A.  was 
a  party  to  or  aware  of  the  agreement.  This  was 
afterwards  affirmed  in  the  Court  of  Appeal,  where  the 
principal  grounds  argued  were,  that  the  deceased  was 
not  bound,  because  he  was  not,  nor  was  it  alleged  that 
he  was  a  party  to  the  agreement;  and  secondly  that  the 
contract  or  agreement  set  out  in  the  plea,  in  so  far  as 
it  sought  to  relieve  the  defendants  from  liability  for 
any  loss  or  injury  occasioned  by  their  negligence  and 
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-wilful  default,  was  void,  the  same  being  unreasonable : 
Alexander  v.  The  Toronto  and  Nipissing  B.  W.  Co., 
33  U.  C.  R.  474,  affirmed  in  35  U.  C.  R.  453. 

In  the  State  of  New  York  it  was  held  by  a  closely 
divided  Court,  that  a  contract  providing  against  liability 
for  gross  negligence  of  the  carrier's  servants,  if  made 
in  consideration  of  a  total  or  partial  abatement  of  the 
usual  fare,  is  valid :  Wells  v.  ^.  F.  Central  B.  W.  Co., 
24  N.  Y.  181 ;  Perkins  v.  F.  Y.  Central  R.  W.  Co.,  24 
N.  Y.  196 ;  Bissell  v.  N.  Y.  Central  R.  W.  Co.,  25  N.  Y. 
442  ;  Boswell  v.  Hudson  River  B.  W.  Co.,  5  Bosw.  609,) 
and  the  same  rule  was  laid  down  in  New  Jersey. 
Kinney  v.  Central  R.  W.  Co.,  32  N.  J.  207. 

In  Pennsylvania,  Ohio,  and  Illinoi.s,  however,  it  is  held 
that  such  a  contract  is  void  because  it  tends  to  cheapen 
human  life,  and  to  remove  the  most  efficient  guarantee 
which  the  common  law  has  given  to  society  against 
the  destruction  of  its  members  by  negligence  :  Penn. 
R.  W.  Co.  V.  Henderson,  51  Penn.  St.  315 ;  Cleveland 
R.  W.  Co.  V.  Cm-ran,  19  Ohio  St.  1;  Farnham  v. 
Camden  and  Amhoy  B.  W.  Co.,  55  Penn.  St.  53; 
Illinois  Central  B.  W.  Co.  v.  Bead ;  37  111.  484. 

In  reference  to  these  decisions,  last  mentioned,  a 
leading  American  text  writer  says,  "  our  own  judgment 
coincides  with  these  Intter  decisions.  The  state  has  an 
interest  of  the  highest  degree  in  the  preservation  of 
of  the  lives  of  its  citizens,  and  experience  demonstrates 
that  there  is  no  practical  safeguard  against  the  de- 
struction of  those  lives  by  negligence,  except  in  private 
actions,  by  the  persons  injured  or  their  representatives. 
The  protection  afforded  to  the  individual  is  therefore  of 
such  value  to  the  state  that  it  shotild  not  allow  it  to 
be  waived":  Shearman  and  Redfield  on  Negligence. 

In  England,  although  the  statute  17  &  18  Vic.ch.  31, 
provides  for  carriage  of  goods,  and  gives  power  to  any 
Judge  trying  a  cause  to  pronounce  any  condition 
unreasonable  and  void,  such  power  does  not  appear  to 
extend  to  contracts  for  the  carriage  of  passengers. 
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Assuming  that  carriers  of  passengers  are  bound  to 
cany  all  persons  who  wish  to  be  carried,  (either,  by 
the  operation  of  the  common  law,  or  by  reason  of  the 
offer  to  enter  into  a  contract),  who  shall  assent  to,  and 
accept  such  offer,  the}''  will  only  be  bound  to  do  so  if 
there  is  no  reasonable  objections  to  the  proposed 
passenger,  or  if  there  is  sufficient  room  in  the  con- 
veyance, and  that  the  fair  and  usual  price  is  tendered 
or  offered — a  mere  readiness  to  i)ay  having  been  held 
sufficient :  Flckford  v.  Grand  Junction  R.  W.  Co.,  8 
M.  &  W.  372. 

The  passenger  must  be  in  a  fit  state  of  sobriety, 
health,  and  conduct  to  associate  with  the  other 
passengers ;  therefore  carriers  need  not  carry  a  person 
who  is  diseased  in  such  a  v/ay  as  to  be  dangerous,  or 
even  it  would  seem  annoying  to  the  other  passengers, 
or  one  who  is  drunk,  or  insane,  or  one  who  persists  in 
smoking  after  notice  not  to  do  so.  Railways  in  Canada 
have  power  to  pass  by-laws  under  their  variousActs,and 
the  Consolidated  Railway  Act  of  1879,  to  reasonably 
control  the  conduct  of  their  officers,  servants,  and  pas- 
sengers, and  to  use  force,  if  necessary,  to  compel  the 
observance  of  any  proper  regulation.  (See  sec.  02  and 
sub-sees.)  Yet,  although  they  need  not  carry  persons  of 
the  above  description,  or  persons  of  notoriously  bad  re- 
pute and  character,  they  will  be  responsible  for  turning 
a  passenger  out,  after  having  received  his  fare  and 
admitted  him  as  a  passenger,  if  he  has  not  been  guilty 
during  the  journey  of  any  impropriety  of  conduct. 
You  will  find  a  very  amusing  case  reported  in  8  C.  & 
P.  454,  where  the  captain  of  a  ship  had  excluded  .a 
passenger  from  the  cabin  for  alleged  misconduct  at  table, 
— eating  with  his  fingers  instead  of  with  his  fork,  and 
for  other  vulgarities, — and  for  threatening  to  cane  the 
captain.  The  plaintiff' brought  an  action  and  recovered 
£25  for  the  captain's  treatment  of  him :  Pendergast 
V.  Compton.  In  another  case  a  captain  of  a  vessel 
disembarked  a  passenger,  after  the  journey  had  com- 
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menced,  charging  him  with  being  a  pick-pocket,  and 
member  of  a  swell  mob.  In  an  action  against  the 
captain  it  was  held  that  even  had  the  passenger 
been  a  pick-pocket  it  would  be  no  excuse  to  turn  him 
out  of  the  ship  in  which  he  had  taken  passage,  so  long 
as  he  was  not  guilty  of  any  improper  conduct  on  board : 
Ooppin  V.  Bvidthivaite,  8  Jur.  875.  But  remember 
that  a  passenger  is  bound  to  submit  to  all  reasonable 
regulations  which  are  adopted  for  the  convenience, 
comfort,  and  safety  of  the  passengers. 

Now  a  carrier  must  not  only  use  great  care  in  con- 
veying his  passengers,  but  he  must  also  exercise  care 
and  caution  in  all  preliminary  matters,  such  as  their 
reception  into  the  vehicle,  their  accommodation  while 
waiting  for  it,  and  the  repair  of  all  ways  kept  by  the 
carrier  for  the  use  of  the  passengers  going  to,  or 
coining  from  the  vehicles.  He  is  liable  for  any  defect, 
or  obstruction  left  by  him  negligently  in  the  road  of 
a  passenger  on  his  way  to  or  from  the  conveyance,  and 
through  the  presence  of  which  any  injury  may  occur. 

In  an  American  case  [Wurren  v.  Fitchhiuy  R  W.  Co., 
8  Allen  227),  the  plaintiff  bought  a  ticket  at  a  station 
of  defendants,  where  there  was  a  double  track,  for  a 
train  which  was  to  pass  on  the  further  track  ;  while 
crossing  the  nearer  track  in  order  to  enter  the  train,  he 
was  struck  by  another  train  coming  from  the  oj)posite 
direction.     It    was  held  that    while  going   from    the  ^ 

ticket  office  to   take  his  seat  in   the  cars  he  must  be  t 

considered  a  passenger,  and  that  it  was  the  duty  of  the 
Railway  Company  to  use  the  utmost  care  to  provide 
him  with  a  safe  way  of  access  to  the  train,  and  to  pre- 
vent the  interposition  of  any  obstacle  exposing  him  to 
danger,  so  far  as  human  skill  and  foresirrht  could  L^uard 
aganist  it.  This  rule  equally  applies  to  a  passenger 
leaving  a  conveyance. 

In  Whittaker  v.  Manchester  and  Shejjield  R.  W.  Co.^ 
L.  R.  5  C.  P.  464  an  action  was  brought  for  injuiies 
received  tln-ough  the  negligence  of  the  defendants  in 
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carrying  the  plaintiff,  by  which  he  was  injured.  The 
train  in  which  he  was  riding  was  allowed  by  the  engine 
driver  to  overshoot  the  platform,  so  that  the  carriage 
in  which  he  was  sitting  was  opposite  to  the  parapet  of 
a  bridge  beyond  the  platform,  the  top  of  which,  in  the 
dusk,  looked  like  the  platform.  The  porter  called  out 
the  name  of  the  station,  and  the  plaintiff  having  got 
out  upon  the  parapet  in  the  bona  fide  belief  that  he 
was  stepping  on  the  platfomi,  fell  over  and  was  injured. 
The  jury  having  returned  a  verdict  for  the  plaintiff, 
a  rule  nisi  for  a  new  trial  was  obtained  upon  the 
ground  of  misdirection  in  leaving  the  case  to  the  jury, 
and  of  the  verdict  being  against  the  weight  of  evi- 
dence. In  his  judgment  Bovill,  C.  J.,  said :  "  In 
this  case  there  was  clear  evidence  of  an  invitation  to 
to  the  ])]aintiff  to  alight  at  a  dangerous  place.  The 
train  was  stopped,  and  the  name  of  the  place  called 
out  before  and  afterwards ;  it  is  not  a  matter  of  law 
but  a  question  for  the  jury  whether  the  calling  out  of 
the  name  of  a  station  amounts,  under  all  the  circum- 
stances, to  an  invitation  to  alight.  The  plaintiff,  too, 
was  led  to  believe  that  there  was  a  platform  for  him 
to  alight  upon.  There  was  moreover  evidence  of  the 
engine  driver  having  been  negligent  in  not  stopping  at 
the  platform,  but  allowing  the  carriage  in  which  the 
plaintiff  was  to  overshoot  it."  Willis,  J.,  said  :  "  The 
substance  ot  the  case  is,  that  the  defendants  having 
agreed  to  carry  the  plaintiff  safel}',  and  afford  him 
reasonable  moans  of  alighting,  through  the  negligence 
of  their  servants,  induced  him  to  believe  that  he  might 
get  out  at  a  place  which  was  a  trap  ;  he  getting  out 
under  that  belief,  was  precipitated  into  a  road  which 
caused  the  injury.  The  defendants  are,  according  to 
the  ordinary  rules  of  law,  estopped  from  saying  he 
acted  unreasonably  in  doing  what  he  was  led  to  do  by 
their  conduct."  {Bridges  v.  The  North  London  R.  W. 
Co.,  L.  R.  G  Q.  B.  377  ;  Petty  v.  Great  Western  R.  W.  Co., 
L.  R.  5  C.  R  461). 
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By  the  very  nature  of  the  employment  of  a  common 
carrier  he  invites  the  public  to  enter  his  conveyances, 
and  he  is  therefore  bound  to  have  them  in  a  safe 
position  and  condition ;  not  only  for  people  who  may 
have  an  express  contract  with  him,  but  also  for  those 
who  may  enter  his  premises  for  the  purpose  of  making 
a  contract,  or  who  may  enter  his  premises  in  good  faith 
for  the  purpose  of  examining  his  accommodation,  or 
enquiring  his  terms,  with  a  view  to  making  a  journey, 
if  satisfied  upon  these  points.  He  is  liable  also  for  the 
the  negligence  of  himself  or  his  servants  in  taking 
passengers  aboard  his  vehicles,  whether  bound  to 
render  assistance  to  them  for  this  purpose  or  not,  it  is 
certain  thai  he  is  liable  for  the  consequences  of  negli- 
gence in  giving  such  assistance,  or  in  giving  directions 
to  passengers  as  to  the  mode  of  entering:  Dvevj  v. 
Sixth  Avenue  R.  W.  Co.,  26  N.  Y.  49 ;  Sherman  and 
Redjield,  324. 

The  responsibility  of  a  Common  Carrier  for  the  safety 
of  passengers  ceases  after  they  have  been  informed 
of  their  arrival  at  their  destination,  and  have  had 
a  reasonable  time  to  get  off  the  conveyance :  hnhof 
V.  Chicago,  &c.  R.  W.  Co.,  20  Wis.  344 ;  Illinois  Central 
R.  W.  Co.  V.   Slatt07i,  54  111.   133 ;  and  to   leave  the  5 

premises  of  the  carrier,  and  not  until  then  :  Gay  nor  ^ 

y.  Old  Colony  R.  W.  Co.,  100  Mass.  208.  9 

A  carrier  must  allow  his  passengers  a  leasonable 
time  in  which  to  get  on  or  off,  and  a  person  old  or 
infirm  is  entitled  to  more  than  the  usual  time  for  the 
purpose.  The  plaintiff,  in  Mulhado  v.  BrooUin  City 
R.  W  Co.,  (30  N.  Y.  370),  was  a  passenger  on  a  city 
railroad,  and  wishing  to  alight,  requested  the  driver 
to  keep  on  his  brake,  to  which  the  driver  replied  "  yes 
sir,"  but,  while  the  plaintiff  was  getting  off,  started  the 
car,  by  which  the  plaintiff  was  thrown  ofl'and  injured. 
It  was  held  that  the  Company  was  liable :  Nichols  v. 
Sixth  Avenue  R.  W.  Co.  38  N.  Y.  131. 

Again,  a  Railway  Carrier,  it  would  appear,  is  bound 
20 
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to  provide  platforms  so  that  passengers  can  descend 
from  the  cars,  and  must  stop  their  trains  so  that 
passengers  can  alight  at  the  platforms ;  and  should  they 
refuse  to  do  so,  or  their  servants  direct  the  passengers 
to  alight  at  once,  and  any  injury  follows,  the  Company 
will  be  liable. 

In  Foy  V.  The  Brighton  R.  W.  Co.,  18  C.  B.  N.  S.  225, 
when  the  train  arrived  at  the  terminus  there  was  not 
room  for  all  the  carriages  to  be  drawn  up  to  the  plat- 
form, and  some  of  the  passengers  were  requested  by 
the  company's  servants  to  alight  upon  the  line  beyond 
it,  the  distance  from  the  carriage  to  the  ground  being 
about  three  feet.  In  so  alighting  a  lady  instead  of 
availing  herself  of  the  two  steps,  with  the  assistance  of 
a  gentleman  jumped  from  the  first  step  to  the  ground, 
and  sustained  a  spinal  injury  from  the  concussion. 
The  jury  having  found  that  the  Company  was  guilty 
of  negligence  in  not  providing  reasonable  means  of 
alighting,  and  that  the  lady  had  not  by  any  miscon- 
duct on  her  part  contributed  to  the  injury,  and  having 
awarded  her  £500 ;  the  Court  held  that  there  was 
evidence  to  warrant  their  finding,  and  declined  to 
interfere  with  the  amount  of  damages:  Siner  v. 
Great  Western  R  W.  Co.,  L.  R.  4.  Ex.  117. 

There  are  the  following  differences  to  be  noticed 
between  the  liability  of  Common  Carriers  of  goods,  and 
Common  Carriers  of  passengers.  For  the  goods,  the 
carrier  is  in  the  nature  of  an  insurer,  and  is  answerable 
at  all  events,  (the  acts  of  God  and  the  Queen's  enemies 
excepted),  but  he  who  carries  passengers  does  not 
warrant  their  safety.  His  undertaking  with  them 
goes  no  further  than  this,  that  as  far  as  human  care 
and  foresight  can  go  he  will  provide  for  them  safe 
conveyance. 

"  As  they  undertake  for  the  carriage  of  human  beings 
whose  lives  and  health  are  of  great  importance,  as  well 
to  the  public  as  to  themselves,  the  ordinary  principle 
of  criminal  cases  where  persons  are  made  liable  for 
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personal  wrongs  and  injuries  arising  from  sliglit  neg- 
lect, would  seem  to  furnish  the  true  analogy  and  rule  ; 
it  has  been  accordingly  held,  that  passenger  carriers 
bind  themselves  to  carry  safely  those  whom  they  take 
into  their  coaches,  as  far  as  human  care  and  fore- 
sight will  go,  that  is,  for  the  the  utmost  care  and  dili- 
gence of  any  cautious  person,  and  of  course  they  are 
responsible  for  any,  and  even  the  slightest  neglect " : 
Story  on  Baihnents,  sec.  601. 

They  are  therefore  bound  to  provide  safe  and  proper 
coaches  for  the  conveyance  of  their  passengers.  They 
must  employ,  in  the  case  of  stage  proprietors,  drivers 
of  competent  skill,  who  must  be  acquainted  with  the 
road  they  travel.  They  must  furnish  well-broken  and 
steady  horses,  and  harness  of  sufficient  strength ;  and 
even  after  all  these  precautions,  if  the  driver  so  chosen 
is  guilty  of  carelessness  or  misconduct,  resulting  in 
injury  to  a  passenger,  the  stage  proprietor  will  be  held 
liable.  In  England,  until  the  ease  of  Readhead  v.  The 
Midland  R  }\.  Co.,  L.  R.  4  Q.  B.  379  ;  so  strict  was  the 
rule  laid  down  by  the  older  cases, that  carriers  weie  held 
responsible  for  even  latent  defects  in  their  conveyances 
— defects  of  original  construction,  not  discoverable  on 
close  inspection  {Sharp  v.  Gray,  9  Bing.  457) ;  and  the 
reason  assigned  for  such  strict  accountability  was  stated  ! 

to  be,  lest  a  coach  proprietor  might  buy  ill-constructed 
or  unsafe  vehicles,  and  the  passengers  would  be  with-  ^ 

out  remedy :  Christie  v.  Orlggs,  2  Camp.  79.     But  in  ] 

the  case  above  mentioned  of  Readhead  v.  The  Midland  \ 

R.  W.  Co.,  the  rule  was  modified,  and  the  doctrine  was 
fairly  settled  that  a  carrier  of  passengers  was  liable  for 
such  negligence  as  might  have  been  avoided  by  the 
exercise  of  care  and  skill,  and  if  any  latent  defect  was 
subsequently  proved  to  exist,  which  led  to,  or  even  pro- 
duced an  accident,  resulting  in  injury  to  a  passenger, 
if  such  defect  could  not  have  been  discovered  by  the 
exercise  of  reasonable  care,  skill,  and  foresight,  on  the 
part  of  the  carrier,  he  will  not  be  held  liable  for  the 
damages  resulting. 
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Now,  as  to  the  proof  of  negligence.  The  onus  of 
proof  is  upon  the  plaintiff,  or  party  complaining  of 
it ;  yet  the  facts  attending  the  injury  may  be  such  as 
to  raise  a  presumption  of  negligence,  and  tln-ow  the 
burden  of  rebutting  such  presumption  upon  the  defen- 
dant. An  American  case  of  Holhrook  v.  Utica,  <&c., 
R.  W,  Co.,  2  Kernan  236,  illustrates  this  proposition 
very  well.  There,  one  of  the  plaintiffs  while  a  passen- 
ger on  the  defendants'  cars,  was  struck  by  something 
outside,  and  her  elbow  fractured,  no  negligence  being 
shown  on  her  part.  Held,  that  the  burden  of  show- 
ing negligence  first  rests  on  the  plaintiff,  and  that  the 
mere  fact  of  injury  while  riding  in  a  railroad  car  does 
not  impose  upon  the  company  the  burden  of  disprov- 
ing it,  but  that  the  facts  attending  the  injury  may 
raise  the  presumption  of  negligence,  in  which  case  the 
onus  is  on  the  company  to  show  that  the  injury  is  not 
attributable  to  any  fault  on  its  part.  Held,  further, 
that  while  the  mere  fact  of  the  plaintiff's  arm  being 
broken,  would  not  suffice  to  convict  the  defendants  of 
negligence,  the  facts  that  the  injury  happened  while  the 
train  was  passing  another  car,  and  something  grazed 
along  on  the  outside  of  the  car  in  which  the  plaintiff 
sat,  were  sufficient  for  the  purpose. 

It  is  a  general  rule  that  a  Railway  Company  must 
maintain  a  good  road-bed  and  track  ;  proof  of  a  break 
in  a  track  by  which  the  cars  were  thrown  off,  would 
be  sufficient  evidence  of  negligence  to  put  a  Company 
on  its  defence  in  an  action  brought  by  a  passenger  for 
an  injury  resulting  from  Ihe  run-off.  So  the  coming 
off  of  a  wheel  of  a  car  or  coach  would  be  presumptive 
evidence  of  negligence:  Ware  v.  Gray,  11  Pick  106. 
So  also  an  obstacle  on  the  track  of  a  Railway — a 
Railway  Company  generally  being  bound  to  see  that 
its  track  is  clear — would  be  evidence  of  negligence. 
This  is  illustrated  by  Daniel  v.  The  Metropolitan  R. 
W.  Co.,  (L.R.  3,  C.  P.  216).  The  plaintiff,  while  travel- 
ling on  the  defendants'  Railway,  was  injured  by  the 
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fall  of  an  iron  glnler  through  the  negligence  of  the 
workmen  employed  by  a  contractor  in  placing  it  across 
the  retaining  walls  of  the   Railway.     It  was   proved 
that  the  work  in  question  was  extremely  dangerous, 
and  that  it  was  the   practice,  when  such  work  was 
being  done  across  railways,  for  the  Company  to  place 
a  man  to  signal  to   the   workmen  the  approach  of  a 
train.     This  precaution  in  this  case  was  not  adopted, 
and  it  was  held  sufficient  evidence  to   warrant  a  jury 
in   finding  the  defendant  guilty   of  negligence;  and 
although  this  case  was  subsequently  reversed  on  some 
of  the  questions  of  fact,  the  rules  of  law  laid  down  were 
affirmed  by  the  Court.     The  case  of  the  Great  Western 
R.  W.  Co.,  V.  Faiucett  et  al.,  (9  L.  J.  160,  1  Moo.  P.  C. 
N.  S.  101),  which  is  an  appeal  from  the  Court  of  Error 
and  Appeal  for  Upper   Canada,  is  interesting  in  this 
connection.     The  action  was  against  the  Great  Western 
Railway  for  compensation  for  the  death  of  the  plain- 
tiff's husband,  who  was  killed  while  travelling  on  the 
Company's  Railway  by  reason  of  an  accident  which 
occurred  through  the  giving  away  of  an  embankment. 
The  portion  of  road  where  the  accident  occurred  was 
in  the  side  of  the  mountain  between   Hamilton  and 
Copetown,  and   during  a   violent  storm   the   flow  of 
water  down  the  hill-side  appears  to   have  washed  out 
the  track,  and  so  left  a  breach,  into  which  the  train 
plunged,  wrecking  the  same,  and  the  plaintiff's  husband 
was   killed.     It  was  held,  that  when  the  injury  was 
alleged  to  have  arisen  from  the  improper  construction 
of  the  Railway,  the  fact  of  its  having  given  away  will 
amount  to  prima  facie  evidence  of  its  insutHcicncy^ 
and  this   evidence  may  become  conclusive  from  the 
absence  of  any  proof  on  the  part  of  the  Compaiiy  to 
rebut  it.     It  was  held  that  evidence  on  the  part  oi  the 
defendants  that  they  had  employed  com]  ctciit  tu-^d- 
neers,  and  daily  inspected  the  line,  would  m  ■.  disprove 
the  prima  facie  case  of  negligence  establislicu  by  the 
giving  way  of  the  embankment,     In  this  case   ;o  was 
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shown  that  the  ditch,  on  the  hill  side  of  the  railway, 
was  somewhat  dofeetive,  and  that  possibly  the  accident 
might  not  have  occurred  had  the  same  been  properly 
maintained  ;  and  the  Privy  Council  held  that  the  jury 
having  found  for  the  plaintiff  on  the  question  of 
negligence  they  would  not  disturb  the  verdict. 

The  defendants  are  of  course  allowed  in  any  case 
where  the  facts  proved  raise  a  presumption  of  negli- 
gence to  repel  the  presumption,  by  showing  either  that 
the  injury  was  not  caused  by  the  accident,  or  that  the 
defendants  were  entirely  free  from  blame  in  the  mat- 
ter. Thus  the  i)resumption  of  negligence,  which  arises 
from  the  fact  of  a  train  having  run  off  the  track,  would 
be  entirely  removed  by  evidence  that  the  running  oft 
was  the  direct  result  of  a  wilful  act  of  a  stranger  : 
Latch  V.  Rinmior  U.  W.  Co.,  27  L.  J.  Ex.  155  ;  but 
if  it  can  be  shown  that  the  company  had  any  reason  to 
anticipate  any  such  danger,  and  failed  to  take  proper 
precautions  to  avoid  it,  it  will  be  no  answer.  If  trains 
came  into  collision,  they  will  be  presumed  to  both  be 
owned  and  operated  by  the  same  company,  the  owners 
of  the  railway ;  and  this  presumption  will  not  be 
repelled  by  evidence  that  another  railway  corporation 
has  power  to  run  cars  over  the  same  line.  The  case  of 
Aylea  v.  South  Eastern  R  W.  Co.,  (L.  R.  3  Ex.  146,) 
illustrates  this.  There  the  plaintiff  was  a  passenger  in 
a  train  of  the  defendants,  which,  while  stationary  on 
their  railway,  was  run  into  by  another  train  ;  the  train 
in  fault  was  then  moving,  and  not  the  stationary  one. 
Several  Railway  Companies  had  running  powers  over 
the  part  of  the  defendants'  line,  on  which  the  collision 
occurred ;  and  no  evidence  was  given  as  to  whether 
the  moving  train  belonged  to,  or  was  under  the  con- 
trol of  the  defendants.  It  was  held,  that  in  the  absence 
of  evidence  to  the  contrary,  it  must  be  presumed  that 
the  train  which  caused  the  accident  belonged  to,  or  was 
under  the  control  of  the  defendants. 

Where  a  passenger  does  any  act  which  exposes  him 
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to  riHk  of  injury  unnecessarily,  his  positive  act  comes 
within  the  rule  of  contributory  negli<^'ence,  and  ^Gen- 
erally he  cannot  recover.  So  if  you  put  your  head  out 
of  a  car  window,  or  your  arm,  or  elbow,  and  you  are 
injured  by  reason  of  its  coming'  in  contact  with  any- 
thini:^,  you  could  not  recover  damages,  even,  it  appears, 
if  the  company  were  guilty  of  greater  negligence,  in 
leaving  cars  for  instance,  standing  too  near  the  track. 
So  too  it  was  held  in  an  American  case,  although  by 
a  somewhat  strained  construction,  one  would  think, 
that  a  person  who  rode  on  tlie  outside  of  a  stage  sleigh, 
there  being  no  room  for  him  inside — paying  his  fare 
as  the  others  did,  could  not  recover  for  an  injury  occa- 
sioned by  the  negligence  of  the  carrier,  though  he 
would  have  been  entitled  to  recover,  had  he  been  inside 
the  sleigh  :  Spooaer  v.  Brooklyn  It  W.  Co.,  .S(J  Barb. 
217. 

The  rule  of  contributory  negligence  I  discussed  in  a 
former  lecture,  and  although  every  act  of  contributory 
negligence  on  the  part  of  the  plaintiff  will  not  disentitle 
him  to  damages,  yet  the  rule,  as  T  stated  in  discussing 
the  liability  of  carriers  of  goods,  also  ap]ilies  to  car- 
riers of  passengers  ;  that  is,  that  although  there  may 
have  been  negligence  on  the  part  of  the  plaintiff,  yet,  J 

unless  he  might  by  the  exercise  or  ordinary  care  have  n; 

avoided  it,  he  is  the  author  of  his  own  wrong.    This  a 

is  in  accordance,  too,  with   the  doctrine  in  Pasley  v.  T 
Freeman,  (3   T.   R.    59) ;  That  "  where  the  common  ) 

prudence   and     caution    of    a  man  are  sufficient   to  i 

guard  him,,  the  law  will  not  protect  him  in  his  negli-  \ 
gence." 

Wightman,  J.,  in  delivering  judgment  in  another  case, 
explained  the  law  upon  the  subject  with  much  clearness, 
he  said :  "  It  appears  to  us  that  the  proper  question  for 
Jie  jury  in  this  case,  as  indeed  in  all  others  of  a  like 
kind,  is,  whether  the  damage  was  occasioned  entirely 
by  the  negligence  or  improper  conduct  of  the  defend- 
ant, or  whether  the  plaintiff  himself  so  far  contributed 
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to  tho  misfortune,  by  his  own  negligence  or  want  of 
oi'dinary  and  common  care  and  caution,  that,  but  for 
such  negligence  or  want  of  ordinary  care  and  caution 
on  his  part,  the  misfortune  could  not  have  happened  ? 
In  the  first  case  the  plaintiff  would  be  entitled  to 
recover,  in  the  latter  not,  as  but  for  his  own  miscon- 
duct, the  misfortune  would  not  have  happened.  Merc 
negligence,  or  want  of  ordinary  care  and  caution, 
would  not  however  have  disentitled  him  to  recover, 
unless  it  was  such,  that,  but  for  the  negligence  or  want 
of  ordinary  care  and  caution  the  misfortune  would  not 
have  happened;  or  if  the  defendant  might,  by  the 
exercise  of  ''aution  on  his  part,  have  avoided  the 
consequences  of  the  neglect  or  carelessness  of  the 
plaintiff":  Tu^ x.  Warman,  2  C.B.  N.  S.  740. 

In  Waite  v.  The  North  Eastern  M.  W.  Co.,  (Ell.  B.  & 
E.  719),  the  plaintiff,  a  child  of  five  years  old,  was 
under  the  care  of  its  grandmother,  who  purchased  a 
railway  ticket  for  him  and  one  for  herself,  to  go  from 
A.  to  B.  on  the  defendants'  Railway.  While  crossing 
the  line  at  A.,  to  be  ready  for  their  train,  they  were 
both  knocked  down  and  injured  by  another  train. 
The  accident  was  partly  owing  to  the  defendants* 
negligence,  and  partly  to  such  negligence  on  the  part 
of  the  grandmother  as  would  disentitle  her  to  recover 
damages  from  the  defendants  for  her  injury ;  upon 
that,  it  was  held,  that  the  plaintiff  not  \?ing  able  to 
take  care  of  herself,  and  being  under  the  grandmother's 
care,  there  was  such  an  identification  between  the 
grandmother,  and  the  plaintiff,  that  by  reason  of  her 
negligence,  the  plaintiff  was  unable  to  maintain  an 
action  for  the  injury  to  himself. 

But  where  the  drivers  of  two  rival  omnibuses  were 
competing  for  passengerg,  the  one  endeavouring  to  get 
before  the  other,  and  both  driving  at  great  speed  and 
trying  to  avoid  a  cart  which  got  in  their  way,  and  the 
wheel  of  the  defendant's  omnibus  came  in  contact  with 
the  projecting  step  of  the  omnibus  on   which    the 
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plaintiff  was  riding,  and  caused  it  to  swing  against  a 
lamp-post,  whereby  the  plaintiff  was  thrown  off  and 
injured,  it   was  held,  that  he   was  not  disentitled  to 
recover   damages   from   the   proprietor   of    the   rival 
omnibus,   by  reason   of  the  misconduct   of  his  own 
driver.     Pollock,  C.  B.,  in  delivering  judgment  said, 
"  The  rest  of  the  Court  are  entirely   of  opinion,  that 
generally  speaking  where  an  injury  arises  from  the 
misconduct  of  another,  the  party  who  is  injured  has  a 
right  to  recover  from  the  injuring  party  for  all  the 
consequences  of  the  injury.     I  am,  however,  disposed 
not  to   quite   acquiesce  to  the   whole  extant   of  the 
proposition,  that  a  person  is  responsible  for  all  the 
possible  consequences  under  any   circumstance.^  that 
may  be  imagined.     I  wish  to  guard  against  laying 
down  the  proposition  so  universally.     But  this  I  am 
quite  clear  in,  that  every  person  who  does  a  wrong  is 
at  least  responsible  for  all  the  mischievous  consequences 
that  may  reasonably  be  expected  to  result  from  such 
misconduct " :  Righy  v.  Hewitt,  5  Ex.  240. 

So  where  the  plaintiff  in  a  steamboat  was  injured 
by  the  fall  of  an  anchor  on  him,  caused  by  the  collision 
with  the  steamboat  of  the  defendant,  it  is  no  defence 
that  the  anchor  may  have  been  improperly  stowed  in 
the  steamboat,  or  that  the  plaintiff  was  standing  on  a 
part  of  the  deck  whe-e  he  ought  not  to  have  been. 
{Greenland Y.  Chaplin,  r.  Ex.  243.)     Where  the  plain- 
tiff was  getting  into  one  of  the  defendants'  railway 
carriages,  and  having  a  parcel  in  his  right  hand,  placed 
h?s  left  on  the  back  of  the  open  door  to  aid  him  in 
mounting  the  step,  and  before  he  had  completely  en- 
tered the  carriage,  the  guard,  without  any  previous 
warning,  forcibly  closed  the  door  and  crushed  the  plain- 
tiff's hand  between  the  door  and  the  door  post,  it  was 
held,  that  the  jury  were  justified  in  finding  in  favour 
of  the  plaintiff,  that  the  guard  was   guilty   of  negli- 
gence ;  and  that  there  Avas  no  evidence  of  contributorv 
21  •' 
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negligence  on  the  part  of  the  plaintiff:  Fordham  v. 
The  Brighton  R  W.  Co.,  L.  R.  4  C.  P.  C19. 

In  another  similar  case  of  a  boy  twelve  j'ears  of  age 
had  entered  a  third  class  railway  carriage  at  night, 
and  was  about  to  seat  himself  when  he  placed  his 
fingers  on  a  part  of  the  door.  His  father  was  behind 
him  getting  into  the  carriage,  when  a  portei-  violently 
closed  the  door,  which  crushed  the  boy's  fingers  and 
struck  the  father  on  the  back.  Held,  that  there  was 
evidence  of  negligence  on  the  part  of  the  porter,  which 
was  properly  submitted  to  the  jury,  and  that  there  was 
no  contributory  negligence  on  the  part  of  the  boy  : 
Colman  v.  The  South  Eastern  R.  W.  Co.,  4  H.  &  C. 
699. 

Where,  however,  a  similar  accident  happened  to  a 
passenger  who  kept  his  hand  on  the  door  post  for  some 
time  after  he  entered  the  carriage,  the  guard  having 
called  out  to  passengers  to  take  their  seats,  it  was  held 
he  could  not  recover :  Richardson  v.  The  Metropoli- 
tan R.  W.  Co.,  37  L.  J.  (C.  P.)  176. 

It  has  frequently  been  held  that  a  passenger  who, 
under  reasonable  apprehension  of  a  collision  or  acci- 
dent, changes  his  position  to  one  in  fact  more  danger- 
ous, or  even  leaps  from  the  vehicle  in  motion,  is  not 
guilty  of  negligence,  if  the  act  is  one  which  a  reason- 
able man,  under  similar  circumstances,  might  probably 
have  committed.  The  law  does  rot  require  of  passen- 
gers in  imminent  peril,  all  the  presence  of  mind  and 
care  of  a  prirdent  man,  but  the  surrounding  circum- 
stances will  be  left  to  the  jury  to  say,  whether  the 
party  acted  rashly,  and  under  apprehension  of  danger: 
Buel  v.  New  York  Central  K  W.  Co.,  31  N.  Y.  314; 
Frink  v.  Potter,  17  111.  406 ;  Jones  v.  Boyce,  1  Starkie 
493 ;  Oalena,  l^c,  R.  W.  Co.  v.  Yarivood,  15  III.  468  ; 
Wateon  v.  Njrthern  R.  W.  Co.,  24  U.  C.  R.  98  ;  Miller 
v.  The  Grand  Trunk  R.  W.  Co.,  25  U.  C.  C.  P.  489 ; 
Stott  V.  The  Grand  Trunk  R.  W.  Co.,  24  U.  C.  C.  P. 
347 ;  Brown  v.  Great  M^estern  R.   W.  Co.,  2  App.  R. 
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64 ;  and  where  it  was  held  that  there  was  such  con- 
tributory negligence  on  the  part  of  the  plaintiff  as  to 
prevent  him  recovering:  See  Haldan  v.  The  Great 
Western  R.  W.  Co.,  30  U.  C.  C.  P.  89  ;  Hou^<',  v.  Ham- 
ilton and  North  Western  R.  W.  Co.,  3  App.  R.  336  ; 
Boggs  v.  The  G 'eat  Western  R.  W.  Co.,  23  U.  C.  C.  P.' 
573 ;  Johnston  v.  The  Northern  R.  W.  Co.,  34  U.  C.  R. 
432 ;  Plant  v.  The  Grand  Trunk  R.  W.  Co.,  27  U.  C. 
R.  78 ;  Hay  v.  The  Great  Western  R.  W.  Co.,  37  U.  G. 
R.  456 ;  Nicholls  v.  TAe  Great  Western  R.  W.  Co.,  27 
U.  C.  R.  282  ;  Anderson  v.  The  Northern  R.  W.  Co  25 
U.  C.  C.  P.  301. 
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MEASURE  OF  DAMAGES. 


TENTH  LECTURE. 


m 


The  question  of  the  measure  of  damages  is  one  that 
has  produced  more  difficulty  than  perhaps  any  other 
branch  of  law. 

"  Every  person  who  does  a  wrong  is,  at  least,  respon- 
sible for  all  the  mischievous  consequences  that  may 
reasonably  be  expected  to  result,  under  ordinary  cir- 
cumstances, from  such  misconduct ":  Righy  V.  Hevjitt, 
5  Ex.  243,  per  Pollock,  C.  B. 

The  difficulty  which  usually  arises  in  questions  of 
loss  or  injury  through  negligence,  consists  in  ascertain- 
ing whether  such  loss  or  injury  is  such  as  may  reason- 
ably have  been  expected  to  be  the  result  of  such 
negligence.  When  the  injury  is  the  immediate  and 
obvious  result  of  the  negligence,  no  question  can  well 
arise,  but  many  cases  will  occur,  where  an  injury  may 
result  from  an  act  of  negligence,  which  could  by  no 
possibility  have  been  forseen,  and  which  no  i-easonable 
person  could  have  anticipated. 

In  the  case  of  damages  arising  from  l>reach  of  con- 
tract, the  rule  is  laid  down  with  great  clearness  in  the 
case  of  Hadley  v.  Baxendale,  9  Ex.  341,  and  is  as  fol- 
lows :  That  when  two  pai'ties  have  made  a  contract, 
which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach 
of  contract,  should  be  such  as  may  fairly  and  reason- 
ably be  considered  either  arising  naturally,  that  is 
according  to  the  usual  course  of  things  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be 
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supposed  to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the  contract,  as  the  prg- 
bable  breach  of  it. 

In  case  of  damage  arising  ft-om  Torts,  and  especially 
toits  in  the  nature  of  negligence,  no  such  rule  can  be 
applied  in  its  entirety,  though  perhaps  if  the  first 
branch  of  it  be  taken,  and  it  be  laid  down  that  the 
damages  which  the  injured  party  should  be  entitled  to 
receive,  should  be  such  as  may  fairly  and  reasonably 
be  considered  as  arising  out  of  the  negligence,  a  safe 
and  sound  rule  will  be  established. 

Actions  of  tort  are  governed  by  far  looser  i)rinciples 
than  actions  of  contract.  In  many  cases,  however, 
the  measure  of  damage  is  as  accurately  ascertainable 
as  in  actions  of  contract.  The  defendant  must  answer 
not  only  for  all  the  damage  which  a  prudent  man  would 
expect  to  result  from  his  fault,  but  also  for  all  that  a 
prudent  man  would  anticipate  as  a  possible  conse- 
quence thei-eof.  This  is  probably  the  na«-rowest  limit 
that  can  be  fixed  to  his  liability.  If  the  amount  of 
damage  sustained  catmot  be  accurately  determined,  the 
wrong-doer  must  bear  the  burden  of  such  difficulty, 
and  where  *^^he  evidence  seems  equally  balanced  be- 
tween two  or  more  amounts,  he  must  bear  the  larger 
sum :  Leeds  v.  Amherst,  20  Beav.  239. 

Torts  are  divisible  into  three  classes,  injuries  to  the 
property,  person  or  character.  Those  of  the  former 
class  may  be  mingled  with  ingredients  which  will 
enhance  the  damages  to  any  amount.  For  instance  a 
man's  goods  may  be  seized  under  circumstances  which 
involve  a  charge  of  a  criminal  nature :  Bracegirdle  v. 
Orford,  2  M.  &  S.  77  ;  or  a  trespass  upon  land  may  be 
attended  with  wanton  insult  to  the  owner:  Merest  v. 
Hervey,  5  Taunt.  412.  So  any  species  of  aggravation 
will  of  course  be  ground  for  additional  damage.  In 
general  however,  injuries  to  property,  when  unattended 
by  circumstances  of  this  sort,  and  especially  when  they 
take  place  under  a  fancied  right,  are  only  visited  with 
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damages  proportioned  to  the  actual  pecuniary  loss 
sustained.  On  the  other  hand,  where  the  person  or 
character  is  injured,  it  is  difficult,  if  not  quite  impossible, 
to  fix  any  limit,  and  the  verdict  is  generally  a 
resultant  of  the  opposing  forces  of  the  counsel  on 
either  side,  tempered  by  such  moderating  remarks  as 
the  Judge  may  think  the  occasion  requires.  It  must 
not  be  supposed,  however,  that  even  cases  of  this  sort 
are  quite  beyond  rule,  for  were  that  the  case  there 
would  he  no  such  thing  as  a  new  trial  on  the  ground 
of  excessive  damages.  The  difference  is,  that  in  cases 
of  contract,  and  in  some  cases  of  tort  to  the  property, 
a  rule  can  be  applied  to  the  facts  so  accurately  as  to 
make  the  amount  a  mere  matter  of  calculation.  In  the 
other  class  of  cases  the  rule  goes  no  farther  than  to 
point  out  what  evidence  may  be  admitted,  and  what 
grounds  of  complaint  may  be  allowed  for,  but  when 
this  is  done  the  amount  of  damage  is  entirely  in  the 
disposition  of  the  jury.  A  new  trial  will  only  be 
granted  when  the  verdict  is  so  large  as  to  satisfy  the 
Court  that  it  was  perverse,  and  the  result  of  gross  error 
or  upon  proof  that  they  have  acted  under  the  influence  of 
undue  motives  or  misconception :  Gough  v.  Farr,  1 
Y.  &  J.  477  ;  Campbell  v.  McDonald,  27  U.  C.  R.  343  ; 
Curtw  V.  The  Grand  Trunk  R.  W.  Co.,  12  U.  C.  C.  P. 
89 ;  Mayne  on  Damages. 

In  cases  of  injuries  to  personal  property  from  negli- 
gence, the  measure  of  damages  would  be  the  depre- 
ciation in  value  of  the  article,  to  which  may  be  added 
any  amount  of  loss  the  owner  may  have  sustained  by 
being  compelled  to  substitute  another  article.  Thus, 
in  Hughes  v.  Quentin,  8  C.  &  P.  703,  where,  from  the 
cuicless  driving  of  the  defendant,  the  plaintiff's  horse, 
which  was  drawing  a  cart,  was  Injured,  and  it  appeared 
that  the  horse  at  the  time  of  the  accident  was  worth 
£40,  that  for  six  weeks  after  the  accident,  it  was  kept 
at  a  farrier's  for  the  purpose  of  being  cured ;  and  that 
at  the  end  of  that  time,  the  animal  was  permanently 


167 


damaged  to  the  extent  of  £20.  Lord  Abinger  told 
the  jury  tliat  the  proper  measure  of  damages  was  the 
keep  of  the  horse  at  the  farrier's  during  the  six  weeks, 
the  farrier's  bill,  and  the  difference  between  the  value 
of  the  horse  at  the  time  of  the  accident,  and  at  the 
end  of  the  six  weeks. 

In  an  action  for  a  wrong,  whether  arising   out  of 
trespass  or  a  negligent  act,  the  jury,  in  estimating  the 
damages,  may  take  into  consideration  all  the  circum- 
stances  attending   the   committal   of  the   wrong;   as 
where  in   an  action  for   wrongfully   and  injuriously 
pulling    down    a    building    adjoining    the   plaintiff's 
stables,  in   a  negligent    and   improper    manner,   and 
with    such    a  want  of    proper   care  that    by   reason 
thereof   a  piece   of   timber   fell   upon  the   plaintiff's 
stable  and   destroyed  the   roof:  and  from  the  defen- 
dant's negligence,  carelessness,  and  unskilfulness,  part 
of  the  building  fell  upon  and  injured  the  plaintiff's 
horse.     Evidence  was  given  showing  the  defendant  to 
have  acted  wilfully,  and  with  the  object  of  forcing  the 
plaintiff  to  give  up   possession  of  the  stable ;  it  was 
held  that  the  jury  were  properly  directed,  that  if  they 
thought  the   defendant   had  acted  with  a  high  hand, 
wilfully,  and  with   the  object  of  getting  the  plaintiff 
out  of  possession,  the  damages  might  be  higher  than  if 
the  injury  was  the  result  of  pure  negligence :  Emhle 
v.  Myers,  6  H.  &  N.  54. 

Pollock,  C.  B.,  in  his  judgment  in  that  case,  said,  «  I 
think  it  is  felt  by  all  persons  who  have  occasion  to 
consider  questions  of  compensation,  that  there  is  a 
difference  between  that  which  is  purely  the  result  of 
accident,  the  party  who  is  responsible  being  perfectly 
innocent,  and  the  case  where  he  has  accompanied  the 
wrong,  be  it  wilfulness  or  negligence,  with  expressions 
that  make  the  wrong  an  insult  as  well  as  an  injury  "  : 
See  also  Clissold  v.  Machell,  25  U.  C.  R,  80,  affirmed  in 
appeal,  26  U.  C.  R.  422. 

It  is  a  general  rule  that  even  a  wrong-doer  is  liable 
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only  for  the  proximate  consequences  of  his  default. 
This  rule  is  unquestionably  applicable  to  cases  of  mere 
negligence.  Injuries  caused  only  remotely  by  an  act 
of  negligence  cannot  be  charged  to  the  person  in  de- 
fault. The  chief  difficulty,  as  is  usual  in  such  cases, 
lies  in  the  application  of  the  principle,  and  in  deter- 
mining what  are  the  proximate  and  what  are  the 
remote  consequences  of  a  particular  act.  Where  the 
damages  are  the  direct  and  obvious  consequences  of 
the  negligence  little  difficulty  presents  itself  Where 
however  they  are  not  so,  but  are  contingent  upon  the 
existence  of  a  particular  state  of  things  not  necessarily 
springing  from  the  negligence  imputed,  the  rule  of  law 
under  the  decisions  becomes  somewhat  obscured  :  Toms 
V.  Whitby,  35  U.  C.  R.  195.  In  Hamlin  v.  The  Great 
Northern  R.  W.  Co.  26  L.  J.  Ex.  21,  the  plaintiff,  a 
person  in  business  travelling  to  meet  his  customers, 
booked  himself  by  the  defendants'  railway  as  a  passen- 
ger from  London  to  Hull  by  train  which  the  defendants 
advertised  to  arrive  at  Hull  the  same  night.  On  reach- 
ing Grimsby,  where  the  defendants'  line  ended,  it  was 
found  that  the  Hull  train  had  left,  and  although  the 
plaintiff  might  have  reached  Hull  that  night  by  taking 
a  conveyance,  and  having  a  boat  to  cross  the  Humber, 
he  remained  at  Grimsby  and  proceeded  by  train  the 
next  morning,  but  was  too  late  to  reach  Duffield  and 
other  places  by  the  hour  he  had  previously  appointed 
for  meeting  his  customers,  and  in  consequence  he  was 
compelled  to  hire  conveyances  to  see  some  of  them 
elsewhere,  and  was  detained  several  days  waiting  until 
market  days  to  see  others.  The  plaintiff  having 
brought  his  action  against  the  defendants  for  breach  of 
their  contract  to  carry  him  to  Hull,  it  was  held  he  was 
only  entitled  to  recover  his  hotel  expenses  at  Grimsby, 
and  the  railway  fare  the  following  day  to  Hull,  and 
was  not  entitled  to  recover  for  any  damage  whatever, 
occasioned  by  his  not  reaching  Duffield  and  other  places 
by  the  time   he  might  have  reached   them,  had   the 


169 

defendants  performed  their  contract.  The  jury  in  this 
case  having,  under  the  direction  of  the  learned  Judge, 
returned  a  verdict  for  five  shillings  as  the  cost  of  the 
night's  lodging  and  the  journey  the  next  morning  to 
Hull,  a  new  trial  was  moved  for  by  the  plaintiff,  but 
the  Court  refused  it.  In  the  course  of  his  considered 
judgment,  Pollock,  C.  B.,  says :  "  Now,  there  is  no 
doubt  that  cases  of  this  description  are  to  be  decided 
with  reference  to  the  peculiar  circumstances  that  belong- 
to  each  ;  still  it  may  be  laid  down  that  no  damages 
can  be  ordinarily  recovered  in  an  action  on  contract, 
that  are  not  capable  of  being  sjiecifically  stated  and 
appreciated.  We  are  of  the  opinion  that  the  rule  laid 
down  by  my  brother  Martin  at  the  trial,  was  the  cor- 
rect one,  and  that  the  plaintiff  was  entitled  to  recover 
whatever  damage,  in  the  ordinary  course  of  things, 
resulted  from  a  breach  of  contract ;  but  that  it  was 
not  a  matter  to  be  left  to  the  jury  to  say  how  much 
they  awarded  for  the  mere  disappointment ;  or  how 
much  they  would  award  in  consequence  of  the  non- 
performance of  the  contract,  unless  the  damage  or 
mischief  complained  of  was  the  natural  and  fair  result 
of  a  breach  of  contract." 

In  Smeedv.  Foord,  1  Ell.  &  Ell.  602,  the  defendant 
had  contracted  to  deliver  to  the  plaintiff,  a  farmer,  a 
steam  threshing  machine  within  three  weeks  from  the 
24th  July,  and  did  not  do  so  until  the  11th  September. 
The  plaintiff,  as  the  defendant  well  knew,  was  in  the 
habit  of  threshing  out  his  wheat  in  the  field,  and  send- 
ing it  off  at  once  to  market.  In  consequence  of  the  non- 
delivery of  the  machine,  it  became  necessary  to  carry 
the  wheat  home  and  stack  it.  The  grain  was  damaged 
by  exposure  to  the  weather  so  that  it  was  necessary 
to  diy  it  in  a  kiln  ;  the  quality  was  much  deteriorated, 
and  before  it  could  be  sold  the  market  price  had  fallen. 
The  defendant  knew  that  the  machine  was  wanted  for 
immediate  use  at  the  time  appointed  for  delivery,  land 
22 
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led  the  plaintiff  to  believe  that  it  would  shortly  be 
delivered.  In  an  action  for  damages  for  the  non- 
delivery of  the  machine,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  damages  in  respect  of  the  de- 
terioration in  the  quality  of  the  wheat;  in  respect  of  the 
expense  in  carrying  and  stacking  it ;  and  in  respect  of 
the  expense  attendant  upon  drying  it  in  the  kiln.  It 
was,  however,  held  also,  that  the  plaintiff  was  not 
entitled  to  any  damages  in  regard  to  the  fall  in  the 
market  price  of  wheat,  because  it  could  not  have  been 
foreseen  by  the  parties  that  the  markets  would  fall, 
and  it  was  not  in  their  contemplation  at  the  time  they 
made  the  contract :  Wilson  v.  The  Newport  Dock  Co., 
3o  L.  J.  Ex.  103.  Although  the  foregoing  cases  turned 
chiefly  on  a  breach  of  contract,  the  principle  involved 
in  them,  is  equally  applicable  to  actions  of  tort. 

The  question  was  much  considered  in  Wilson  v.  The 
Lancashire  and  Yorkshire  R.  W.  Co.,  9  C.  B.  N.  S. 
632.  In  that  case,  the  plaintiff,  a  cap  manufacturer, 
brought  an  action  to  recover  damages  for  the  loss  sus- 
tained by  him  in  consequence  of  delay  in  the  delivery 
of  cloth,  by  which  he  had  lost  the  season  for  making 
it  into  caps,  and  so  disposing  of  it ;  it  was  held,  that 
although  the  jury  in  estimating  the  damages,  could  not 
give  the  plaintiff  the  loss  of  profit  he  might  have  made 
by  the  manufacture  of  the  cloth  into  caps,  yet  they 
w^ere  justified  in  taking  into  their  consideration  the 
deterioration  in  the  marketable  value  of  the  cloth  by 
reason  of  the  season  having  passed  for  making  caps, 
which  the  plaintiff  might  have  sold.  In  his  judgment, 
Williams,  J.,  said  :  "  There  are  two  cases  in  question 
like  the  present.  The  one  is,  whether,  where  the  car- 
rier is  guilty  of  negligence  and  delay  in  delivering 
goods,  the  consignee  is  entitled  to  recover  the  profits 
he  would  have  made  had  the  goods  been  delivered  at 
the  proper  time.  As  to  that,  we  are  of  the  opinion 
that  he  is  not  ?  The  other  question  is,  whether  he  is 
entitled  to  recover  the  difference  between  wliat  the 
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value  of  the  gooclH  would  have  boon  if  they  had  heen 
♦lelivered  at  the  proper  time,  and  what  the  value  of 
them  was  when  they  actually  wore  delivered  ?     Now, 
we  are  of  the  opinion  that  the  consignee  is  entitled  to 
recover  that.     It  seems  to  mo  that  if  it  were  otherwise 
injustice  would  be  done  ;  because,  to  ])ut  a  familiar  case, 
a  tradesman  at  a  watering  place,  ordeis  a  quantity  of 
ribbons,  which,  if  there  were  no  delay  in  the  delivery 
by  the  carrier,would  reach  him  at  the  beginning  of  the 
season  ;  suppose  by  delay  through  the    negligence  of 
the   carrier,  the   ribbons   are   not   delivered  until  the 
season  is  over,  the  consequence  would   be,  that  the 
time   would   have  passed  when   the  tradesman  could 
have  found  a  ready  market  for  them  ;  and  there  would 
in   all  probability   be   an   actual    loss  in    their  value. 
It  seems  to  me  that  it  would  then   be   unjust,  if   in 
such  a  case  the  can-ier  was  not  made  answerable  for 
such  loss.     Apply  this  to  the  present  case.     It  appears 
from  the  plaintiff's  evidence  that  this  cloth,  if  it  had 
arrived  in  due  time,  would  have  been  made  into  caps, 
and  would  have  been  w^orth  £230.     The  plaintiff  says 
that  by  reason  of  the  time  having  passed  w-hen  it  was 
the  season  to  buy   these  caps,   the  value  of  the  cloth 
when  it  arrived  was  only  £130  instead  of  £230.     That 
is  how  he  states  his  case,  and  that  w-as   the  evidence 
left  to  the  jury  for  their  consideration.     There  was 
therefore,  as  it  seems,  some  evidence  for  the  jury  that 
the  defendants,  by  reason  of  theii-  negligence,  delivered 
the  cloth  m  question  at  a  time   when  it  was  of  con- 
siderably less  value  than  it  would  have  been  had  it 
been  delivered  by  them  when  they  ought  to  have  done 
so.     It  is,  however,  said  that  such  damages  could  not 
be  given  the  plaintiff  without  violating  the  rule  laid 
down  in  Hadley  v.  Baxendale  ;  I  think  that  is  not  so, 
and  that  the  giving  of  such  damages  would   be  no 
violation  of  that  rule,  insomuch  as  it  appears  to  me 
that  delay  in  the  delivery  may  well  produce  consider- 
able deterioration  in  the  value  of  the  goods." 
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In  Gve  V.  Tlit  Laumahlre  and  Yorkshire  R.  W.  Co., 
0  H.  tic  N.  211,  the  defendnnts,  who  wore  earners, 
delayed  forwarding  some  cotton  to  the  plaintift  's  mill, 
which,  in  consequence  was  stopped.  There  had  been 
no  notice,  at  the  time  of  delivery  to  the  defendants,  that 
any  particular  inconvenience  would  be  likely  to  result 
from  delay.  The  plaintiffs  were  held  not  entitled  to 
recover  for  loss  of  profits  from  the  mill  standing  idle, 
nor  the  amount  paid  for  wages  dui'ing  that  time. 
The  loss  was  sustained,  in  fact,  not  in  consequence  of 
the  non-arrival  of  the  cotton  alone,  but  in  consequence 
of  that  fact  and  of  the  plaintiffs  having  no  other 
cotton  in  stock  ;  the  latter  being  a  fact  which  the 
defendants  were  not  bound  to  expect.  A  suggestion 
was  thrown  out  by  Bramwell,  B.,  that  to  the  rule  laid 
down  in  Hadley  v.  Baxendale  a  qualification  might 
perhaps  be  added,  that  in  the  course  of  the  performance 
of  a  contract  one  party  might  give  notice  to  the  other 
of  any  particular  consequence  that  would  result  from 
the  breaking  of  the  contract,  and  have  a  right  to  say, 
"  if  you  after  that  notice  persist  in  breaking  the  con- 
tract, I  shall  claim  the  damages  which  will  result  from 
the  breach  "  :  Hales  v.  The  London  &  N.  W.  R  W.  Co., 
4  B.  &  S.  66  ;  Portman  v.  Middleton,  4  C.  B.  N.  S.  322  ; 
Cory  V.  The  Thames  Iron  Works  Co.,  L.  R.  3,  Q.  B. 
181. 

In  an  action  against  a  carrier  for  non-delivery  accor- 
ding to  contract,  of  goods  of  a  marketable  kind, 
intended  for  sale,  the  jury  may  give  as  damages  the 
difference  between  the  market  value  on  the  day  the 
goods  ought  to  have  been  brought  to  market,  and  the 
day  on  which  they  are  afterwards  brought,  although 
no  notice  be  given  to  the  carrier  that  the  goods  are 
intended  for  market ;  such  damage  being  the  natural 
and  immediate  consequence  of  the  defendant's  act ;  and 
there  is  no  difference  in  the  application  of  this  rule 
between  a  delay  occasioned  by  the  detention  of  goods 
in  the  hands  of  the  carrier,  and  a  delay  necessary  for 
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the  purpose  of  restoring  goods  to  a  marketable  shape 
when  delivered  by  the  carrier  in  a  (hiniaged  stat<». 
{CoUai'd  V.  The  South  Ensiern  R.W.  Co,,  7  H.  &  N.  79.) 
The  phiintiff  cannot  recover  damages  for  any  \om  oi* 
injury  which  he  might  have  avoided  by  the  use  of 
ordinary  care  and  diligence,  after  first  becoming  aware 
of  the  injury  of  which  he  complained.  So  if  a  cow  or 
other  animal  should  be  run  over  and  injured,  and  yet 
remain  fit  for  the  butcher,  the  plaintiff  is  not  at  liberty 
to  abandon  it ;  it  is  his  duty  to  dispose  of  it  to  the 
best  advantage,  and  he  can  only  recover  the  actual  loss 
sustained  on  doing  so. 

Exemplary  or  vindicative  damK^^^s  cannot  be  re- 
covered unless  for  injuries  incurred  by  reason  of  gross 
negligence.  This  gross  negligence  means,  according  to 
a  distinguished  American  text  writer,  such  entire  want 
of  care  as  to  raise  a  presumption  that  the  person  in 
fault  is  conscious  of  the  probable  consequences  of  his 
carelessness,  and  is  indifferent,  or  worse,  to  the  danger 
of  injury  to  the  person  or  property  of  otliers :  Shear- 
man and  Redjield  on  Negligence  ;  Emhle  v.  Myers, 
6  H.  &  N  54. 

One  marked  distinction  between  actions  of  contract 
and  tort  is,  that  in  the  former,  evidence  of  malicious 
motive  is  not  admissible,  in  the  latter  it  is,  Mr.  Mayne, 
in  his  work  on  Damages,  in  arguing  this  dictum,  says, 
where  a  party  has  been  arrested,  sued,  or  prosecuted 
without  cause,  the  injury  is  clearly  the  same  to  him 
whether  the  act  is  malicious  or  not.  Yet  unless  malice 
be  not  only  alleged  but  proved,  an  action  for  the  arrest, 
&c,,  will  not  be  maintainable.  If  then,  malice  can  ren- 
der an  innocent  act  wrongful,  a  fortiori  it  must  render 
a  wrongful  act  more  wrongful,  and  therefore  be  prov- 
able in  aggravation  of  damages. 

The  plaintiff  may  not  only  recover  the  amount  of 
damages  which  he  suffered  prior  to  the  commencement 
of  the  action,  but  also  all  the  damage  proceeding  con- 
tinuously from  the  injury  complained   of  up  to   the 
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time  of  the  verdict,  and  which  it  is  reasonably  certain 
that  he  will  suffer  in  the  future.  In  a  case  in  our 
Courts,  the  defendants  procured  the  postponement  of 
a  trial  on  the  ground  of  the  inability  to  properly  cal- 
culate the  damages  to  the  plaintiff,  fr'>m  a  personal 
injury  received  by  him  in  an  accident  occurring  on  the 
defendants'  railway,  owing  to  a  sufficient  time  not 
having  elapsed  from  the  receipt  of  the  injury  to  enable 
uift  medical  experts  to  tell  whether  the  injury  would 
be  of  a  permanent  character:  Speers  v.  The  Great 
Western  M.  W.  Co.,  G  P.  R.  170. 

Where  the  plaintiff  was  a  passenger  on  the  defen- 
dants' cars,  and  sustained  injuries  through  their  negli- 
gence, having  her  ankle  and  leg  bruised  and  injured, 
and  a  running  sore  cieated  which  was  not  cured  at  the 
time  of  the  trial,  nearly  two  years  after  the  accident, 
it  was  held  that  the  damages  recoverable  by  her  were 
not  limited  to  the  bodily  pain  incurred  before  the  trial, 
but  extended  to  such  future  suffering,  as  from  the  evi- 
dence it  was  reasonably  certain,  must  necessarily  result 
from  the  injuries  incurred :  Curtis  v.  Tlie  Rochester, 
&c.,  R.  W.  Co.,  18  N.  Y.  534  ;  Spicer  v.  Chicago,  ^c,  R. 
W.  Co.,  29  Wis.  580. 

As  to  loss  of  profits  being  recovei'uble,  this  is  a  ques- 
tion that  has  been  settled  rather  in  the  direction  that 
they  may  be  recovered,  v.bere  the}'  would  to  a  reason- 
able certainty  have  been  earned,  had  not  the  injury 
occurred.  I  cannot  do  better  than  give  you  the  facts 
in  an  American  case,  the  judgment  in  which  is  approved 
in  the  leading  English  text-books,  and  contains  a  lacid 
exposition  of  the  law,  and  limitation  of  the  doctrine 
that  loss  of  profits  will  often  properly  be  considered  in 
estimating  damages.  The  plaintiffs  had  contracted 
with  the  defendants  to  furi.ish  marble  from  a  specified 
quarry  at  a  fixed  sum  for  the  erection  of  a  city  hall. 
The  plaintiffs  entered  into  a  contract  with  the  pro- 
prietors of  the  quarry  for  the  required  amount  at 
a  smaller  sum.     After  delivering  part   of  the  marble 
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the  viefendants  refused  to  receive  any  more ;  the 
plaintiffs  sued  for  breach  of  contract,  and  claimed 
as  damages,  the  profits  they  would  have  immediately 
made  by  furnishing  the  marble  at  a  larger  sum  than 
that  which  they  were  paying  for  it.  Kent,  J.,  ruled 
that  the  jury  should  allow  the  plaintiffs  as  much  as  the 
contract  would  have  benefited  them,  and  this  ruling 
was  affirmed  in  the  Court  above.  Nelson,  C  J.,  said  : 
"  It  is  not  to  be  denied  th.at  there  are  profits  or  gains 
derivable  fiom  a  contract  which  are  uniformly  rejected 
as  two  contingent  and  speculative  in  their  nature,  and 
too  dependent  on  the  fluctuation  of  markets,  and  the 
chances  of  business,  to  enter  into  a  safe  or  reasonable 
estimate  of  damage.  Thus  any  supposed  successful 
operation  the  party  might  have  made  if  he  had  not 
been  prevented  from  realizing  the  procei's  of  the  con- 
tract at  the  time  stipulated,  is  a  consideration  not  to 
be  taken  into  the  estimate.  Besides  the  uncertain  and 
contingent  issue  of  such  an  operation  in  itself,  con- 
sidered it  has  no  legal  or  necessary  connection  with 
the  stipulations  between  the  parties,  and  cannot  there- 
fore be  presumed  to  ha\<'  entered  into  their  considera- 
tion at  the  time  of  con>.,Lcting.  When  the  books  and 
cases  speak  of  the  profits  anticipated  from  a  gooil 
bargain  as  matters  too  remote  and  uncertain  to  be 
taken  into  the  account  in  ascertaining  t-o  true  measure 
of  damages,  they  usually  have  reference  to  dependent 
and  collateral  engagements  entered  into  on  the  faith, 
and  in  expectation  of  the  performance  of  the  principal. 
But  profits  or  advantages  which  are  the  direct  and 
immediate  fruits  of  the  contract  entered  into  between 
the  parties  stand  upon  a  different  footing,  these  are 
part  and  parcel  of  the  contract  itself,  entering  into  and 
constituting  a  portion  of  its  very  elements,  something 
stipulated  for,  the  right  to  the  enjoyment  of  which  is 
just  as  clear  and  plain  as  to  the  fulfilment  of  any  other 
stipulation.  They  are  presumed  to  have  been  taken 
into  consideration  and   deliberated   upon    before    the 
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contract  was  made,  and  formed  perhaps  the  only 
inducement  to  the  aiTangement : "  Mastertim  v.  Mayor 
of  Brooklyn,  7  Hill  62. 

In  a  leading  Englir:h  case,  the  act  complained  of  was 
the  non-delivery  of  a  siip.  The  measure  of  damages 
was  held  to  be  the  profit  that  might  have  been  made 
out  of  her  use :  Fletcher  v.  Tayleur,  17  C.  B.  21;  Cory 
V.  Thames  Iron  Works  Co.,  L.  R  3  Q.  B,  181 ;  Exparte 
Cambrian  Steam,  Packet  Co.,  L.  R.  6  Eq.  117;  Waters  v. 
Towers,  8  Ex.  401. 

"Where  the  negligence  of  the  defendant  causes  the 
total  destruction  of  an  article  of  property,  the  plain- 
tift'  can  only  recover  such  profits  as  were  then  being 
actually  earned  from  it,  and  could  not  be  earned  by 
replacing  the  property  with  the  utmost  promptness, 
becai.o9  he  recovers  the  whole  value  of  the  thing  de- 
stroyed, and  is  therefore  supposed  to  be  able  to  replace 
it  immediately  and  go  on  with  his  business.  Any 
other  rule  would  enable  the  plaintiff  to  recover  profits 
for  an  endless  period.  And  where  the  injury  is  merely 
pprtial,  the  plaintiff*  can  recover  profits  only  for  such 
ti?  le  as  it  would  necessarily  take  to  repair  the  article 
damaged :  Ludlow  v.  Yonkers,  43  Barb.  493. 

In  no  case  should  the  plaintiff"  be  allowed  to  recover 
profits  exceeding  in  value  the  property  injured  or 
delayed,  unless  the  circumstances  were  such  that  a 
reasonable  and  prudent  man  could  not  have  foreseen 
that  they  would  reach  such  an  amount  during  the 
delay,  or  unless  the  thing  could  not  be  replaced  within 
the  period  to  which  such  profits  would  have  been 
earned,  or  unless  the  plaintiff  has  been  induced  by  the 
defendant  to  refrain  from  purchasing  c^her  property  in 
place  of  that,  the  use  of  which  has  been  delayed. 
Thus,  if  by  the  defendant's  fault  a  vessel  is  delayed  on 
a  profitable  voyage,  and  it  is  plain  {it  the  outset  that 
the  delay  will  consume  more  profit  than  the  cost  of 
chartering  a  similar  vessel,  and  re-shipping  the  cargo, 
the    ship-owner  ought  to  adopt  the  latter  course,  of 
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abandon  in  or  the   wliole  vovajje  of  the  other  vessel   to 
the   def"en<lant;  and  in  such   case,  the   costs  of  such 
charter  and  re-shipuient  woul-.l  be  the  extreme  limit  of 
the  defendant's  liu'iility. 

In  the  case  of  Broiun  v.  Beatty,  35  U.  C.  R.  328,  an 
action  for  injury  to  the  plaintiff's  vessel,  caused  by 
collision  with  the  defendant's  steamboat,  it  was  held 
that  the  plaintiff  was  entitled  to  recover  the  costs  of 
repairing  his  vessel,  for  the  permanent  injury  done  to 
her,  and  the  wages  of  the  crew,  necessarily  kept  over 
during  repairs ;  but  not  the  sum  expended  for  the  hire 
of  another  vessel  to  take  her  place,  or  for  the  profits 
he  would  have  earned  b}'  her  employment ;  but  the 
Court  expressed  the  opinio.i  that  if  the  action  were 
trover  for  a  vessel,  the  profits  could  be  recovered. 

In  actions  against  masters  for  netiliiience  of  their 
servants,  and  injury  resulting  therefrom ;  as  a  general 
rule  exemplary  damages  will  not  be  recoverable  against 
he  master  if  he  is  personally  free  from  blame,  and  has 
niaintained  a  pt ^soual  supervision  over  his  servants ; 
but  in  the  case  of  negligence  of  servants  of  a  corporation 
having  no  power  to  act  excei)t  through  agents, 
exemplary  damages  may  well  be  lecoveied,  for  the 
negligence  of  an  agent  or  manager  must  be  deemed 
the  negligence  of  the  corporation  itself  If  the  master 
had  reasonable  notice  of  the  neglii^eut  habits  of  the 
servant,  and  left  the  servant  without  control  or  super- 
vision in  his  work,  the  injured  party  will  be  allowed 
to  recover  exemplary  damages  if  such  could  have 
been  recovered  against  the  servant  himself  for  his 
negligent  act.  It  would  be  no  defence  for  them  to 
raise,  to  an  action  against  a  municipal  corporation,  that 
they  had  appointed  a  proper  overseer  of  highways, 
and  gave  him  means  and  authority  to  keep  the  road  in 
good  repair.  If  an  accident  should  happen  by  reason 
of  negligence  or  non-repair,  the  corporation  would  be 
liable  and  they  must  answer  for  the  consequences  of 
the  duty  not  being  performed.  Colhec  v.  Corporation 
23 
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of  Toivnahip  of  Brantfonl,  21  U.  C.  R.  270  ;  Sherwood 
V.  Hamilton,  37  U.  C.  R.  410;  Boyle  v.  Dundas,  27  U. 
C.  C.  P.  129  ;  Castor  v.  Uxhrldge,  39  U.  C.  R.  113. 

In  an  action  for  negligent  injury  to  personal  pro- 
perty, the  plaintiff  is  entitled  to  recover,  if  the  chattel 
has  been  totally  lost  to  him,  its  full  value  according  to 
the  market  rates  current  at  the  time  of  the  loss,  if  it  is 
a  thing  ordinarily  bought  and  sold  on  the  market;  and 
partial  loss  or  injury  should  be  estimated  on  the  same 
basis,  allowing  a  due  proportion  of  the  value.  E^eason- 
able  damages,  exceeding  the  market  price,  may  be 
allv)wed  for  the  loss  of  an  article  having  a  peculiar 
value  to  the  plaintiff;  but  the  rule  is  that  the  full 
value  of  a  chattel  is  the  utmost  that  can  be  recovered 
for  its  loss,  and  where  this  value,  or  partial  value  if  only 
partially  injured,  is  allowed,  we  see  by  Brovm  v. 
Beatty,  nothing  can  be  added  for  the  expense  or  loss 
arising  in  procuring  a  temporary  substitute. 

In  an  action  against  a  sheriff'  for  not  returning,  or 
falsely  and  negligently  making  a  return  of  nulla  bona 
the  pi'esumptive  measure  of  damages  would  be  the 
amount  of  the  judgment  debt  and  costs  ;  and  the  sheriff" 
may  show  that  the  debtor  had  no  property,  or  that  the 
plaintiff  really  suffered  no  damage  from  the  act  com- 
plained of.  Marlde  v.  Thomas,  13  U.  C.  R,  321 ;  Wil- 
licims  V.  Mostyn,  4  M.  »&:  W.  145 ;  Brown  v.  Jarvis.  1 
M.  &  W.  704;  Hohsony.  Thelluson,  L.  R.  2  Q.  B.  642; 
Stimson  v.  Farnham,  L.  R.  7  Q.  B.  175. 

In  an  action  for  negligent  injury  to  the  person  of  the 
plaintiff,  he  may  recover  the  expense  of  his  cure,  the 
value  of  the  time  lost  by  him  during  the  cure,  and  full 
compensation  for  the  mental  ard  physical  suffering 
caused  by  the  injury,  as  well  as  any  permanent  reduc- 
tion of  his  power  to  eai'n  money.  Peoria  Bridge  Co. 
V.  Loomis,  20  111.  235 ;  Wade  v.  Leroy,  20  How.  (U.  S.) 
54 ;  Walker  v.  Erie  R  W.  Co.,  63  Barb.  260  ;  Ransom 
V.  New  York  and  Erie  R.  W.  Co.,  1  Fish.  P.  C.  252. 

Fair  v.  The  London  and  Northwestern  B  W.  Co.,  21 
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L.  T.  N.  S.  326,  appears  to  summarize  and  lay  down  the 
law  under  the  decided  cases  better  than  any  other  case 
I  have  been  able  to  find.  I  will  mention  the  facts  of 
that  case,  making  a  somewhat  full  extract  from  the 
judgment  of  that  able  jurist,  Chief  Justice  Cockburn. 
The  plaintiff  was  a  clergyman  twenty-seven  years  old, 
unmarried,  and  at  the  time  of  the  accident,  secrt^^ary 
to  the  Irish  Church  Mif&ion,  with  an  imome  as  such  of 
£250  per  annum.  He  sued  the  defendants  for  injuries 
sustained  in  consequence  of  an  accident,  at  the  time  of 
which  he  was  in  the  enjoyment  of  excellent  health, 
but  having  by  the  accident  received  an  injury  to  his 
spine,  he  became  afflicted  with  permanent  tleafness, 
suffered  in  his  other  senses  and  became  paralyzed  in 
his  lower  extremities ;  from  which,  according  to  the 
medical  testimony,  it  was  hopeless  to  expect  he  would 
ever  recover.  The  jury  returned  a  verdict  for  .£5,000 
damages,  besides  £250  ior  medical  and  other  expenses. 
A  rule  for  a  new  trial  was  moved  for  on  tho  fjround  of 
excessive  damages,  because  the  amount  of  ihe  verdict 
was  more  than  would  be  sufficient  to  purchase  an 
annuity  of  £250,  which  was  the  whole  of  the  plain- 
tiff's professional  income  ;  and  it  was  urged  that  the 
jury  had  evidently  given  damages  in  respect  of  the 
plaintiff's  probable  increase  of  income,  which  they  had 
no  right  to  do  ;  to  which  observation  Cockburn,  C.  J., 
remarked  :  "  I  cannot  assent  to  that ;  I  think  under 
some  circumstances  they  would  be  perfectly  justified 
in  considering  the  probable  increase  of  income.  Take 
the  familiar  case  of  a  young  barrister  of  great  promise, 
whose  progress  in  his  profession  is  certain;  he  may 
make  perhaps  only  a  £100  a  year ;  would  it  be  right 
to  give  him  compensation  only  upon  that  scale  ?"  In 
refusing  the  rule  the  Chief  Justice  said :  "  Mr.  Har- 
court  by  his  argument,  would  desire  us  to  review  the 
law  upon  this  subject,  to  change  the  practice  which  has 
hitherto  prevailed,  and  to  establish  some  new  rule. 
It  is  very  true  that  cases  sometimes  occur  in  which 
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a  jury,  being  over  anxious  to  fully  compensate  a  party, 
give  damages  so  great  as  to  induce  the  Court  to 
interfere.  In  the  great  majority  of  cases  however,  I 
am  quite  satisfied  with  the  common  sense  views  upon 
which  they  act.  Now  the  rule  is,  that  where  a  Rail- 
way Company  undertake  to  carry  a  passenger,  and  he 
receives  an  injury  in  consequence  of  their  negligence, 
he  is  entitled  to  receive  compensation  from  them,  and 
in  assessing  that  compensation  the  jujy  should  take 
into  consideration  two  things  ;  first,  the  pecuniary  loss 
he  sustains  by  the  accident ;  secondly,  cho  injury  he 
sustains  in  his  person,  or  his  physical  capacity  for 
enjoying  life.  When  they  come  to  the  consideration 
of  the  pecuniary  loss,  they  have  to  take  into  account 
not  only  his  present  loss,  but  his  incapacity  to  earn  a 
future  improved  income.  Mr.  Harcourt  says  that  that 
is  not  a  ground  of  compensation.  But  it  would  be 
really  monstrous  that  because  a  young  man  has  only 
arrived  at  a  certain  position — though  from  past  expe- 
rience you  can  see  with  tolerable  certainty  that  he  will 
within  a  reasonable  time  greatly  increase  his  income — 
you  are  to  exclude  this  most  important  element  from 
consideration.  So  far  from  thinking  that  it  should  be 
excluded,  I  think  the  very  reverse  should  be  the  rule. 
Then  as  to  the  second  ground.  Undoubtedly,  health 
is  the  greatest  of  all  physical  blessings  ;  and  to  say  that 
when  it  is  utterly  shattered,  no  comj>ensation  is  to  be 
made  for  it,  is  really  perfectly  exti-avagant.  Then,  here 
we  have  a  gentleman  of  good  prospects,  who,  by  this 
accident,  is  not  only  rendered  incapable  of  following  his 
profession,  but  is  in  all  probability  incapacitate  I  for  life. 
The  jury,  under  the  circumstances,  have  awarded  him 
£5,000,  and  I  cannot  but  think  that  such  a  com- 
pensation is  within  fair  limits."  And  Mellor,  J., 
in  the  same  case  states,  "The  jury  were  undoubtedly 
entitled  to  consider  not  only  the  physical  suffering 
of  the  plaintiff,  but  the  destruction  of  his  prospects," 
I  have  thus  very  brieily  attempted  t(3  notice  a  few 


181 

of  the  leading  principles  and  cases  applicable  in 
determining  the  measure  of  damages  in  actions  of 
negligence.  The  subject  is  a  wide  one,  and  by  no 
means  free  from  difficulty  and  doubt,  bnt  1  trust  the 
references  I  have  given,  and  the  few  comments  I  have 
made,  will  at  least  afford  you  some  hints  of  how,  and 
where,  you  may  more  profitably  extend  your  researches. 
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rule   regarding  amount  of  contributory,   necessary  to   bar 

plaintiflf 26 

where  no  contributory    26 

not  always  culpable 26 

what  must  be  regarded  in   determining    27 

liability  for,  to  a   volunteer   assistant 28 

question   of,  mingled  one  of  law  and  fact   29 

mode  of  determining  what  amounts  to 29 

burden  of  proof 29,  81,  156 

what  must  be  proved  in  actions  of 30 

compensation  for — See  Measure  of  Damages. 

degrees  of  31 

f|ross 31 

iability  of  master  for,  of  his  subservant 43 

individual,  of  master  to  servant 51 

of  member  binds  the  firm 51,  83 

presumption  of   30,  51 

of  master  regarding  the  safety  of  his  servant — See  Master 

and  Servant, 
of  Municipal  Corporations — See  Corporations, 
of  solicitors— (Sec  Solicitors. 

as  a  question  of  fact 80 

in  regard  to  bailment — See  Bailees, 
of  carriers — See  Common  Carriers. 

distinction  between,  and  fraud 104 

New  Trial— (Sec  Trial. 

Notice — 

presumption  of 71 

what  required 71 

a  question  of  fact 71 

will  be  inferred  where  ignorance  of,  wilful    72 
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action  for 14 

lia1)ility  of  master  for,  of  his  servant 43 

Obstruction  of  Navigation — See  Water. 

Pawnbrokers — See.  Bailees. 

Pleading — 

not  necessary  to  aver  gross  negligence 31 

Presumption 30,  61,  64 

as  to  notice 71 

rebuttal  of 158 

Proof — 
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30,  22,  81 
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omission  to  examine  their  carriages 8 
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W.  Co 116 

special  contracts  of  115,  119 

deviation  from  makes  company  liable 118 

waiver  of 124 

common  law  duty  of 119 

defects  in  conveyances  120,  141 

latent  defects 141 

gross  negligence  of 120 

in  United  States    cannot  claim  exemption  on  ground    of 

special  conditions 122 

contributory   negligence  of  plaintiff    124 
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contributory  negligence  a  (juestion  for  the  jury 127 

liability  for  articles  left  in  carriages  of 126 

must  (/e/iwr  within  reasonable  time 127 

duty  of  when  consignee  not  ready  to  receive  consignment.   128 

notice  of  refusal  of  consignee  to  consignor 129 

as  warehousemen. 

See  Warehousemen, 
must  check  and  keep  memorandum  of  goods  carried  by  them.  133 
liability  of  when  goods  lost  in  the  hands  of  their  agents  . .   134 
liability  of,  beyond  termination  of  their  own  route 135 
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committing  torts  liable  to  plaintiflF  although    no  contract 

lietween  them   13fi 

injuries  caused  by 1<>1,  162 

liability  of  as   third  parties  when  contributory  negligence 

exists  138 

as  carriers  of  passengers — 

meaning  of 139 

who  a  passenger 139,  151 

gratuitous  passenger 140 

duty  of 141,  151 

"  due  care"  on  part  of 142 

what  precautions  must  be  used  by 143 
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when  liable  for  unforseen  accidents 144 

liability  of  third  parties 144 
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invasion    of    entitles    to    nominal  damages    8,  15 

Right  of  Way — 

action  for   " 

Riparian  Rights— .SVe  Water. 

Robbers — 

definition  of   102 

Robbery — 

as  a  crime 17 

Science — See  Improvements. 

Servant — See  Master  and  Servant. 

Sheriff — 

action  against 6 

Snow — See  Corporations. 
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must  possess  fair  amount  of  professional  skill  77,  79 
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not  supposed  to  know  all  the  law 79 
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duty  in  regard  to  collections 83 
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compensation  for — See  Measure  of  Damages. 

meaning  of  5 
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Trespass — 

action  for    7 

Trial— Nev. 

excessive  damage 70 

See  Solicitor. 
Volunteer  Assistant — See  Negligence. 

Vote — 

action  for  refusing  to  receive 6 

where  the  right  exists  an  action  is  maintainable  for 6 

Warehousemen — 

how  liability  of  differs  from  carriers,  though  carriers  acting 

as 131 

when  liability  of  begins 134 

exercise  of  care  by 135 

Water — 

right  to 7 

pollution  of    15 
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Wrong — 

wherever  there  is  there  is  a  remedy 5 
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